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SERVICE CONTRACT
FOR
MUNICIPAL SOLID WASTE MANAGEMENT,
TRANSPORTATION AND DISPOSAL
(NORTH SHORE MARINE TRANSFER STATION
AND
EAST 915T STREET MARINE TRANSFER STATION)

THIS SERVICE CONTRACT FOR MUNICIPAL SOLID WASTE MANAGEMENT,
TRANSPORTATION AND DISPOSAL (NORTH SHORE MARINE TRANSFER STATION AND EAST
91ST STREET MARINE TRANSFER STATION) is dated as of this 3rd day of July, 2013 in the
City of New York, New York between the City of New York, New York, a municipal corporation
organized and existing under the laws of the State of New York (the “City”), acting by and
through the Department of Sanitation (“DSNY”), and Covanta 4Recovery, L.P., a limited

partnership organized and existing under the laws of the State of Delaware (the “Company”).
RECITALS

(A) The City is responsible for the collection, transport and disposal of

municipal solid waste generated in the City.

(B) The City has proposed to construct up to two marine transfer stations to
receive and containerize certain municipal solid waste generated in the City, to be located at

the sites described in Appendix 1.

(@] The City intends to load solid waste delivered to the Marine Transfer
Stations into containers and to provide for the transfer of containerized municipal solid waste
to barges at the Marine Transfer Stations, so that such containerized waste may be transported

from the Marine Transfer Stations by barge.

(D) The City has determined that it is in the City’s best interests to contract
with a private company on a long-term basis to manage, transport and dispose of municipal

solid waste received at MTS-1 and MTS-2.

(E) The City issued a Request for Proposals to Transport and Dispose of
Containerized Waste From One or More Marine Transfer Stations (PIN 82704RR00031)
(together with all supplements thereto, the “RFP”) on December 22, 2003 seeking firms
interested in providing municipal solid waste management, transfer, transport and disposal
services, and set forth in the RFP the criteria for selection of the preferred proposer. Requests
for Best and Final Offers were issued on December 29, 2004, September 25, 2006, October 16,
2008, and October 16, 2009. A Request for Pricing Best and Final Offer was issued on
December 2, 2011.
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The City of New York Service Contract
Marine Transfer Station Recitals

(F) Based on evaluation by its selection committee utilizing the evaluation
factors and selection criteria and following the review and selection process identified in the
RFP, the City selected the proposal submitted by or on behalf of the Company for further

negotiation.

(G) In January 2011, the City initiated contract negotiations with the

Company which have concluded with this Service Contract.

(H) Covanta Holding Corporation has guaranteed the performance of the
obligations of the Company under this Service Contract pursuant to a separate Guaranty

Agreement executed concurrently herewith.

1] The Company has provided a letter of credit to further secure the

performance of its obligations hereunder.

J) MTS-1 and MTS-2 shall be owned by the City throughout the term of this

Service Contract.

(K) The Company shall be responsible for obtaining, financing, maintaining,
repairing, replacing and managing certain equipment and other assets necessary to perform its

obligations pursuant to this Service Contract.

L) The Company shall be responsible for itself performing, or shall cause to
be performed through subcontract, lease or other contractual arrangement, all of its

obligations pursuant to this Service Contract.

M) Each party has made certain representations and warranties and the

other party relies upon such representations and warranties in the execution hereof.

(N) The City desires to receive, and the Company desires to provide,
municipal solid waste transportation and disposal services under the terms of this Service

Contract.

NOW, THEREFORE, in consideration of the mutual covenants herein contained,

the parties hereto, intending to be legally bound, agree as follows:
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ARTICLE I
DEFINITIONS AND INTERPRETATION

SECTION 1.1. DEFINITIONS. As used in this Service Contract, the following

terms shall have the meanings set forth below:

“$100 Million Material Adverse Change” has the meaning specified in subsection
14.1(B).

“$200 Million Material Adverse Change” has the meaning specified in subsection
14.1(B).

“Additional Barge” means additional Barges that the Company is required to
obtain in connection with a Designated Transportation Equipment Adjustment Effective Date,

and may include Company Owned Barges.

“Additional Chassis” means additional Chassis that the Company is required to

obtain in connection with a Designated Transportation Equipment Adjustment Effective Date.

“Additional Container” means additional Containers that the Company is
required to obtain in connection with a Designated Transportation Equipment Adjustment

Effective Date.

“Additional Railcar” means additional Railcars that the Company is required to

obtain in connection with a Designated Transportation Equipment Adjustment Effective Date.

“Additional Railcar Mover” means additional Railcar Movers that the Company is
required to obtain in connection with a Designated Transportation Equipment Adjustment

Effective Date.

“Additional Reach Stacker” means additional Reach Stackers that the Company
is required to obtain in connection with a Designated Transportation Equipment Adjustment

Effective Date.
“Additional Renewal Term” has the meaning set forth in subsection 3.2(B).

“Additional Transportation Equipment” means Additional Barges, Additional
Containers, Additional Railcars, Additional Reach Stackers, Additional Yard Jockeys,

Additional Chassis and Additional Railcar Movers.

“Additional Transportation Equipment Monthly Unit Cost” has the meaning set

forth in subsection 6.2(I).
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The City of New York Service Contract
Marine Transfer Station Article I — Definitions and Interpretation

“Additional Yard Jockey” means additional Yard Jockeys that the Company is
required to obtain in connection with a Designated Transportation Equipment Adjustment

Effective Date.

“Affiliate” means any Person directly or indirectly controlling or controlled by
another person, corporation or other entity or under direct or indirect common control with

such person, corporation or other entity.”

“All-in Variable Cost” means, with respect to Loaded Containers delivered to: (1)
the Niagara Resource Recovery Facility, the Niagara Resource Recovery Facility VOC, (2) the
Delaware Valley Resource Recovery Facility, the Delaware Valley Resource Recovery Facility
VOC, (3) the Lee County Landfill, the Lee County Landfill VOC and (4) any other disposal
facility, the Other Disposal Facility VOC. For purposes of the semiannual and annual
reconciliations to be performed pursuant to Section 11.27 and Appendix 16 only, the term “All-
in Variable Cost” shall include the Fixed UCC Cost Per Container calculated pursuant to

subsection 11.21(C) and Appendix 16.
“All-in Variable Rate” has the meaning set forth in subsection 11.28(C).

“Annual Settlement Statement” has the meaning set forth in

subsection 11.27(B).
“Annual Threshold Amount” has the meaning set forth in subsection 13.4(C).

“Appendix” means any of the Appendices attached to this Service Contract, as

the same may be amended or modified from time to time in accordance with the terms hereof.

“Applicable Law” means any: (1) federal, state or local law, or admiralty or
maritime law, or any code, or regulation; (2) formally adopted and generally applicable rule,
requirement, determination, standard, policy, implementation schedule, or other order of any
Governmental Body having appropriate jurisdiction; (3) established interpretation of law or
regulation utilized by an appropriate Governmental Body if such interpretation is documented
in writing by such Governmental Body and generally applicable; (4) Governmental Approval;
and (5) consent order or decree, settlement agreement or other similar agreement with any
Governmental Body, in each case having the force of law and applicable from time to time:
(a) to the siting, permitting, design, acquisition, construction, equipping, financing, ownership,
possession, start up, testing, operation, maintenance, repair, replacement or management of
solid waste facilities, including the assets comprising the Contract Services System; (b) to the
transfer, hauling, transportation (including by barge on offshore, coastal and inland
waterways), handling, processing, containerizing or disposal of solid waste, including any

activity relating to the Contract Services; and (c) to any other transaction or matter
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The City of New York Service Contract
Marine Transfer Station Article I — Definitions and Interpretation

contemplated hereby (including any of the foregoing which pertain to procurement, contracting,
health, safety, fire, environmental protection, labor relations, building codes, the payment of

prevailing or minimum wages and non-discrimination).

“Authorized Disposal Sites” means a disposal site that meets the requirements of
subsection 8.7(A) and that has been proposed by the Company and approved by the City to be
an Authorized Disposal Site. The sites initially approved by the City are listed in Appendix 3
under the heading “Authorized Disposal Sites”.

“Average Annual Per-Railcar Linehaul Carrier Turntime” has the meaning set

forth in Section 9.5.

“Bankruptcy Code” means the United States Bankruptcy Code, 11 U.S.C. §§ 101
et seq., as amended from time to time, and any successor statute thereto. “Bankruptcy Code”
shall also include any similar state law relating to bankruptcy, insolvency, the rights and
remedies of creditors, the appointment of receivers or the liquidation of companies and estates

that are unable to pay their debts when due.

“Barge” means a barge conforming to the Barge Specifications and used by the

Company in the performance of the Contract Services.
“Barge Capital Cost Component” has the meaning set forth in Section 11.13.

“Barge Loading Area” means, with respect to a Marine Transfer Station, the
location on the pier level of the Marine Transfer Station where the Company performs the

Barge loading and unloading services, as set forth in Appendix 14.

“Barge Monthly Cost” is used with reference to the monthly amount payable by
the City with respect to all Company Owned Barges within a Tranche, and has the meaning set

forth in subsection 11.13(D).

“Barge Monthly Unit Cost” is used with reference to the monthly amount
payable by the City with respect to a single Company Owned Barge within a Tranche, and has

the meaning set forth in subsection 11.13(D).

“Barge Specifications” means the specification for Barges set forth in

Appendix 2.
“Barge Standards” has the meaning set forth in clause (2) of subsection 6.1(D).

“Barge Steel Adjustment Factor” has the meaning set forth in
subsection 11.22(F) with respect to the initial Minimum Barge Requirement and, with respect

to Additional Barges shall have the meaning set forth in the Designated Transportation
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Equipment Purchase Contract for such Additional Barges relating to the escalation of the steel

component of the purchase price of such Additional Barges.
“Base Disposal Variable Rate” has the meaning set forth in subsection 11.12(B).

“Baseline Transportation Equipment Record” has the meaning set forth in

subsection 10.16(A).
“Basic Rail Transport VOC” has the meaning set in subsection 11.20(B).

“Billing Period” means a Twice Monthly Billing Period and a Monthly Billing
Period. When the term Billing Period is used: (1) with respect to System Cost Component, the
Barge Capital Cost Component, the Railcar Capital Cost Component, the Container Capital
Cost Component, the Reach Stacker Capital Cost Component, the Yard Jockey Capital Cost
Component, the Chassis Capital Cost Component, the Railcar Mover Capital Cost Component,
the Fixed Operating Cost Component and the Fixed Uncontrollable Circumstances Costs
Component, it means a Twice Monthly Billing Period; and (2) with respect to all other Service

Fee components, it means a Monthly Billing Period.

“Billing Statement” means the monthly or twice-monthly invoice submitted by
the Company to the City for the Contract Services, the initial forms of which are attached
hereto as Appendix 11, and which forms may be modified from time to time in accordance with

subsection 11.25(D).

“Calendar Month” means a full month beginning on the first day of such month

and ending on the last day of such month.

“Calendar Year” means a 12-month period commencing on January 1 in any

year and ending on December 31 of that year.
“Cannot Physically be Accepted” has the meaning set forth in subsection 8.9(D).

“CERCLA” means the Comprehensive Environmental Response, Compensation,
and Liability Act, 42 U.S.C. 889601 et seq., and applicable regulations promulgated

thereunder, each as amended from time to time.

“Certificate of Classification” means a certificate issued by the American Bureau

of Shipping in conformance with its standards.

“Change in Designated Disposal Site Date” means the date of the change to the
New Designated Disposal Site relating to the commencement of operations under a replacement

Linehaul Carrier Subcontract pursuant to Section 8.8 or Section 9.3.
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“Change in Law” means any of the following acts, events or circumstances that
occur after the Contract Execution Date to the extent that compliance therewith increases or
decreases the cost of performing or expands or reduces the scope of a party’s obligations

hereunder or affects a party’s ability to perform under this Service Contract:

(A) the adoption, amendment, promulgation, issuance, modification, repeal
or written change in administrative or judicial interpretation of any Applicable Law on
or after the Contract Execution Date, unless such Applicable Law was on or prior to the
Contract Execution Date duly adopted, amended, promulgated, issued or otherwise
officially modified or changed in interpretation, in each case in final form, to become

effective without any further action by any Governmental Body;

(B) the order or judgment of any Governmental Body issued on or after the
Contract Execution Date (unless such order or judgment is issued to enforce
compliance with Applicable Law which was effective as of the Contract Execution Date)
to the extent such order or judgment is not the result of willful or negligent action, error
or omission or lack of reasonable diligence of the Company or of the City, whichever is
asserting the occurrence of a Change in Law; provided, however, that the contesting in
good faith or the failure in good faith to contest any such order or judgment shall not
constitute or be construed as such a willful or negligent action, error or omission or

lack of reasonable diligence;

©) without limiting the generality of the foregoing (A) and (B), Change in Law
shall include any federal, state, county, City or other local law, ordinance, code, rule,
regulation or other legislation relating to carbon dioxide or greenhouse gas emissions, if

it otherwise satisfies the requirements of this definition;

(D) the suspension, termination, interruption, denial or failure of renewal by
any Governmental Body of any Governmental Approval (other than as described in item
(A) of the express exclusions listed below), but only if not contributed to by failure of the
Company to comply with Applicable Law as determined by the Governmental Body to
have been a contributing factor in such suspension, termination, interruption, denial or

failure of renewal; and

(E) the enactment of, amendment to, or implementation of laws, statutes,
regulations, Association of American Railroad (AAR) standards or policies, and Surface
Transportation Board (STB) decisions affecting performance of the Linehaul Carrier
under or cost to the Company under the Linehaul Carrier Subcontract: (1) effective on

or after the effective date of the Linehaul Carrier Subcontract or affecting the
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performance or cost under the Linehaul Carrier Subcontract, or (2) implementing

“Positive Train Control” requirements.

The imposition of a Reimbursable New or Increased Tax or the imposition of a Reimbursable
New or Increased Host Community Tax shall be deemed to constitute a “Change in Law” for
which the Company shall be reimbursed as an Extraordinary Items Component as provided in

Section 11.24.

It is specifically understood, however, that a “Change in Law” shall not include:

(A) the issuance or non-issuance of Initial Company Governmental
Approvals;
(B) adverse judgments or orders of any court or other Governmental Body

resulting from litigation involving the Company (unless the subject matter of such

litigation is itself a Change in Law);

(@] a change in the nature or severity of the actions typically taken by a
Governmental Body to enforce compliance with Applicable Law which was effective as of
the Contract Execution Date, other than restrictions on marine facilities and vessels
issued by the United States Coast Guard that suspend or limit navigation and operation
because of security threats and corresponding maritime security (“MARSEC”)

conditions;

(D) acts, events and circumstances with respect to which the Company has

assumed the permitting risk pursuant to Sections 4.12 and 10.7;
(E) the imposition of a Non-Reimbursable Tax;
(F) the imposition of a Non-Reimbursable Host Community Payment; or

(G) the enactment by the United States Coast Guard of Final Subchapter M
Regulations relating to the inspection of towing vessels; provided that this exclusion
shall not extend to any provision (or portion thereof) of Final Subchapter M Regulations
to the extent such provision requires either (1) mandatory retirement of all existing
Tugboats not in compliance with more stringent requirements for new Tugboats without
regard to their remaining useful life, without provisions for grandfathering or retrofitting
such existing Tugboats; or (2) increased numbers of crew members on Tugboats above

current crew size requirements.

“Chassis” means a Chassis conforming to the Chassis Specifications and used

by the Company in performing the Contract Services.
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“Chassis Capital Cost Component” has the meaning set forth in Section 11.18.

“Chassis Monthly Cost” is used with reference to the monthly amount payable
by the City with respect to all Company Owned Chassis within a Tranche, and has the meaning

set forth in subsection 11.18(D).

“Chassis Monthly Unit Cost” is used with reference to the monthly amount
payable by the City with respect to a single Company Owned Chassis within a Tranche, and

has the meaning set forth in subsection 11.18(D).

“Chassis Specifications” means the specifications for Chassis set forth in

Appendix 2.

“City” means the City of New York, New York, a municipal corporation organized

and existing under the laws of the State of New York.
“City Development Period Obligations” has the meaning set forth in Section 4.4.

“City Fault” means any breach, failure, nonperformance or non-compliance by
the City with respect to its material responsibilities and obligations under this Service Contract
to the extent not directly attributable to any Uncontrollable Circumstance or Company Fault,
and which materially and adversely affects the Company’s rights, responsibilities, obligations

or ability or costs to perform under this Service Contract.

“City Governmental Approvals” means, with respect to each Marine Transfer
Station, those Governmental Approvals required to be obtained by the City as the owner of the

Marine Transfer Station, including those listed in Section 5.3 of Appendix 5.
“City Indemnitee” has the meaning specified in Section 13.7.

“City MTS-1 Development Period Obligations” has the meaning set forth in
subsection 4.4(A).

“City MTS-2 Development Period Obligations” has the meaning set forth in
subsection 4.4(B).

“City Notice of Renewal Date” has the meaning specified in Section 3.2(B).
“City Owned Barges” has the meaning set forth in subsection 6.2(D).

“City Owned Chassis” has the meaning set forth in subsection 6.2(D).

“City Owned Containers” has the meaning set forth in subsection 6.2(D).
“City Owned Railcar Movers” has the meaning set forth in subsection 6.2(D).

“City Owned Railcars” has the meaning set forth in subsection 6.2(D).
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“City Owned Reach Stackers” has the meaning set forth in subsection 6.2(D).
“City Owned Reach Stackers” has the meaning set forth in Section 6.2(D).

“City Owned Transportation Equipment” means City Owned Barges, City Owned
Railcars, City Owned Containers, City Owned Reach Stackers, City Owned Yard Jockeys, City

Owned Chassis and City Owned Railcar Movers.
“City Owned Yard Jockeys” has the meaning set forth in subsection 6.2(D).
“City Site Supervisor” has the meaning specified in subsection 15.21(B).

“Classification Society” means an organization that is defined as such by the

International Association of Classification Societies.

“Commercial Waste” means Municipal Solid Waste other than Municipal Solid

Waste collected by DSNY.

“Commissioner” means the Commissioner of the New York City Department of

Sanitation, or his or her designee.

“Company” means Covanta 4Recovery, LP, a limited partnership organized and

existing under the laws of the State of Delaware, and its permitted successors and assigns.

“Company Annual Cost-Sharing Cap” has the meaning set forth in

subsection 13.5(B).

“Company Development Period Obligations” means Company MTS-1

Development Period Obligations and Company MTS-2 Development Period Obligations.
“Company Development Plan” has the meaning set forth in Section 4.9.

“Company Fault” means any breach, failure, nonperformance or non-compliance
by the Company with respect to its material responsibilities and obligations under this Service
Contract to the extent not directly attributable to any Uncontrollable Circumstance or City
Fault, and which materially and adversely affects the City’s rights, responsibilities and

obligations or ability to perform under this Service Contract.

“Company Governmental Approvals” means all Governmental Approvals (other
than City Governmental Approvals) required to be obtained by the Company (or by another
entity, but needed in order for the Company to provide the Contract Services), including those

set forth in Section 5.2 of Appendix 5.

“Company Indemnitee” has the meaning specified in Section 13.8.
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“Company MTS-1 Development Period Obligations” has the meaning set forth in
subsection 4.6(A).

“Company MTS-2 Development Period Obligations” has the meaning set forth in
subsection 4.6(B).

“Company Notice of Expiration Date” has the meaning specified in
Section 3.2(B).

“Company Owned Barges” means all Designated Barges, other than City Owned

Barges and Leased Barges.

“Company Owned Chassis” means all Designated Chassis, other than City

Owned Chassis and Leased Chassis.

“Company Owned Containers” means all Designated Containers, other than City

Owned Containers and Leased Containers.

“Company Owned Railcar Movers” means all Designated Railcar Movers other

than City Owned Railcar Movers and Leased Railcar Movers.

“Company Owned Railcars” means all Designated Railcars, other than City

Owned Railcars and Leased Railcars.

“Company Owned Reach Stackers” means all Designated Reach Stackers other

than City Owned Reach Stackers and Leased Reach Stackers.

“Company Owned Transportation Equipment” means Company Owned Barges,
Company Owned Railcars, Company Owned Containers, Company Owned Reach Stackers,

Company Owned Yard Jockeys, Company Owned Chassis and Company Owned Railcar Movers

“Company Owned Yard Jockeys” means all Designated Yard Jockeys other than
City Owned Yard Jockeys and Leased Yard Jockeys.

“Company Site Supervisor” has the meaning specified in subsection 15.21(A).
“Comptroller” means the Comptroller of the City of New York.

“Consolidated Net Tangible Assets” has the meaning set forth in

subsection 14.1(B).

“Consulting Engineer” means a nationally recognized consulting engineer or
firm, having experience with respect to the design, construction oversight, testing, operation
and maintenance of solid waste management facilities, that is designated the Consulting

Engineer from time to time in writing by the City.
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“Container” means a container conforming to the Container Specifications and

used by the Company in the performance of the Contract Services.

“Container Acceptance Guarantee” has the meaning set forth in

subsection 7.4(A).

“Container Availability Guarantee” has the meaning specified in

subsection 7.7(A).

“Container Availability Service Fee Reduction Amount” means the product of: (1)

$400; and (2) the CPINY Adjustment Factor.

“Container Cost Adjustment Factor” has the meaning specified in subsection
11.22(H).

“Container Capital Cost Component” has the meaning set forth in Section 11.15.

“Container Delivery Cost Adjustment Factor” has the meaning specified in

subsection 11.22(I).

“Container Monthly Cost” is used with reference to the monthly amount payable
by the City with respect to all Company Owned Containers within a Tranche, and has the

meaning set forth in subsection 11.15(D).

“Container Monthly Unit Cost” is used with reference to the monthly amount
payable by the City with respect to a single Company Owned Container within a Tranche, and

has the meaning set forth in subsection 11.15(D).

“Container Replacement Cycle” means the sequence of events that begins when
the City delivers a Loaded Container properly seated on a Shuttle Car to the Barge Loading
Area, and ends when the Company places an empty Container properly seated on the same
Shuttle Car. If a Loaded Container is delivered on a Shuttle Car (the “Subsequent Shuttle Car”)
before a Container Replacement Cycle for a different Shuttle Car (the “Current Shuttle Car”) is
completed, the Container Replacement Cycle for the Subsequent Shuttle Car shall begin on the
earlier to occur of: (a) the Container Replacement Cycle for the Current Shuttle Car being
completed; or (b) the Crane spreader clamping on to the Loaded Container on the Subsequent

Shuttle Car.

“Container Replacement Cycle Time” means, subject to the Company’s rejection
rights set forth in subsection 7.4(A)(3), the period of time commencing when a Container

Replacement Cycle begins and ending when that same Container Replacement Cycle ends.
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“Container Specifications” means the specifications for Containers set forth in

Appendix 2.

“Container Steel Adjustment Factor” has the meaning set forth in
subsection 11.22(G) with respect to the initial Minimum Container Requirement and, with
respect to Additional Containers, shall have the meaning set forth in the Designated
Transportation Equipment Purchase Contract for such Additional Containers relating to the

escalation of the steel component of the purchase price of such Additional Containers.

“Containerized Waste” means DSNY-managed Waste which has been loaded into

Containers that have been sealed and readied for transport hereunder.

“Contract Administration Memorandum” has the meaning specified in

subsection 15.3(B).
“Contract Effective Date” has the meaning specified in Section 3.1.

“Contract Execution Date” means the date on which this Service Contract has

been executed by both of the parties hereto.

“Contract Services” means everything required to be furnished and done by the
Company pursuant to this Service Contract. Contract Services include the employment and
furnishing of all labor, materials, equipment, supplies, tools, storage, transportation,
insurance, disposal and other things and kinds of services whatsoever necessary for the full
performance of the Company’s obligations under this Service Contract. Contract Services
includes, but is not limited to: (1) accepting Loaded Containers; (2) operation, maintenance and
repair of the Cranes; (3) removing empty Containers from Barges and loading Barges with
Loaded Containers at a Marine Transfer Station; (4) towing Barges between a Marine Transfer
Station and the New York Container Terminal Intermodal Facility (or, if applicable, an
Intermodal Facility used as a replacement for the New York Container Terminal Intermodal
Facility); (5) placing Containers on and removing Containers from Barges at the New York
Container Terminal Intermodal Facility (or the applicable replacement facility); (6) towing
Barges of empty Containers back to the Marine Transfer Stations; (7) operating at the New York
Container Terminal Intermodal Facility (or the applicable replacement facility), including the
loading and unloading of Containers onto and off of Railcars, Barges or trucks, as applicable;
(8) transporting Containerized Waste to an Intermodal Facility, if applicable, at the end of the
rail haul (initially the Niagara RTT Intermodal Facility or the Delaware Rail Receiving Site);
(9) placing Containers on and removing Containers from Railcars or trucks, as applicable, at an
Intermodal Facility, if applicable, at the end of the rail haul (initially the Niagara RTT

Intermodal Facility or the Delaware Rail Receiving Site); (10) transporting Containerized Waste
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to the applicable Designated Disposal Sites (initially the Niagara Resource Recovery Facility,
the Delaware Valley Resource Recovery Facility or the Lee County Landfill or, where permitted,
to another Authorized Disposal Site); (11) processing, combusting or disposing of DSNY-
managed Waste and transporting and disposing of ash residue, as applicable; and
(12) transporting empty Containers back to the Marine Transfer Stations, all in accordance

with the Contract Standards.

“Contract Services Assets” means all property and assets owned, leased or used
by the Company (either directly or through Subcontractors) for the performance of the Contract
Services, including the Equipment and the Authorized Disposal Sites. Contract Services Assets

does not include the Marine Transfer Stations or the Cranes.

“Contract Services System” means the system of Contract Services Assets and
services used by the Company to perform the Contract Services, including subcontracted
services, and assets utilized by any party in the provision of such subcontracted services.

Contract Services System does not include the Marine Transfer Stations or the Cranes.

“Contract Services System Improvements” mean those acquisitions, repairs,
modifications and improvements, whether to existing properties or properties to be acquired,
needed to develop the Contract Services System such that the Company is capable of

performing the Contract Services.

“Contract Standards” means the most stringent of terms, conditions, methods,
techniques, practices and standards imposed or required by: (1) Applicable Law; (2) the Design
Requirements; (3) the Performance Guarantees; (4) the Operating Protocol; (5) Good Industry
Practice; (6) Good Engineering and Construction Practice; (7) applicable warranties;
(8) applicable equipment manufacturers’ specifications; (9) applicable Required Insurance; (10)
Tugboat Standards; (11) Barge Standards; and (12) any other standard, term, condition or

requirement specifically provided in this Service Contract to be observed by the Company.

“Contract Year” means the City’s fiscal year commencing on July 1 in any year
and ending on June 30 of the following year; provided, however, that the first Contract Year
shall commence on the MTS-1 Service Date and shall end on the first June 30 following the
MTS-1 Service Date, and the last Contract Year shall commence on July 1 prior to the date this
Service Contract expires or is terminated, whichever is appropriate, and shall end on the last

day of the Term.

“Cost Adjusted Billing Statement” has the meaning set forth in subsection

11.25(B).
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“Cost-Shared Uncontrollable Circumstance” has the meaning specified in

subsection 13.5(4).
“Cost Substantiation” has the meaning described in Section 15.8.

“CPINY” means the final non-seasonally adjusted Consumer Price Index, All
Urban Consumers 1982-84=100 Series (Series CUURA101SAO), as reported by the U.S.
Department of Labor, Bureau of Labor Statistics, for all items, for New York, Long Island and

Northern New Jersey.
“CPINY Adjustment Factor” has the meaning specified in subsection 11.22(B).

“Crane Acceptance Test” means, with respect to a Marine Transfer Station, the
tests with which a Crane is required to comply as set forth in the contract between the City and

the City’s construction contractor for such Marine Transfer Station.

“Crane Operation and Maintenance Manual” means the manual and related
computer programs containing detailed standard operating procedures and other specific
instruction, policies, directives, routines, schedules, and other matters relating to the

operation, maintenance, repair, replacement and management of a Crane.

“Crane Service Agreement” means, with respect to a Marine Transfer Station, the
applicable service agreement requiring the Crane service subcontractor to perform periodic

inspections, preventative maintenance and repairs to a Crane.

“Crane Warranty” means, with respect to a Marine Transfer Station, the
applicable warranty provided by the Crane manufacturer to replace or repair, at no additional
cost, any component of the Crane that fails to function properly because of improper selection

or application of components, or as a result of defects in workmanship, material, or design.

“Cranes” means, with respect to a Marine Transfer Station, the gantry cranes at
that Marine Transfer Station and their components owned by the City and used to load and
unload Containers between Barges and Shuttle Cars at the Marine Transfer Station in the

performance of the Contract Services.

“Daily Container Acceptance Limit” means, with respect to each Marine Transfer
Station on each Operating Day, an amount equal to the sum of: (1) the product of: (a) 12
Containers and (b) the number of Operating Hours during such Operating Day during which
the Company is required to place at least 12 empty Containers in Shuttle Cars pursuant to
subsection 7.7(A); plus (2) the product of: (a) 10 Containers and (b) the number of Operating
Hours during such Operating Day during which the Company is required to place at least 10

empty Containers in Shuttle Cars pursuant to subsection 7.7(B).
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“DCAL” means Daily Container Acceptance Limit.

“DEC” means the New York State Department of Environmental Conservation.
“Decommissioned Barges” has the meaning set forth in subsection 6.2(F).
“Decommissioned Chassis” has the meaning set forth in subsection 6.2(F).
“Decommissioned Containers” has the meaning set forth in subsection 6.2(F).

“Decommissioned Railcar Movers” has the meaning set forth in

subsection 6.2(F).
“Decommissioned Railcars” has the meaning set forth in subsection 6.2(F).

“Decommissioned Reach Stackers” has the meaning set forth in

subsection 6.2(F).

“Decommissioned Transportation Equipment” means Decommissioned Barges,
Decommissioned Railcars, Decommissioned Containers, Decommissioned Reach Stackers,
Decommissioned Yard Jockeys, Decommissioned Chassis and Decommissioned Railcar

Movers.
“Decommissioned Yard Jockeys” has the meaning set forth in subsection 6.2(F).

“Delaware Rail Receiving Site” means the Intermodal Facility located at 1205

Centerville Road, Wilmington, DE 19808 (as further described in Appendix 3.)
“Delaware RRS” means the Delaware Rail Receiving Site.
“Delaware RRS Truck Fuel VOC” has the meaning set forth in Section 11.11.

“Delaware RRS Basic Rail Transport VOC” has the meaning set forth in Section

11.2, subsection 11.20(B) and Section 11.28.

“Delaware RRS Rail Fuel Surcharge VOC” has the meaning set forth in Section
11.2, subsection 11.20(C) and Section 11.28.

“Delaware Valley Resource Recovery Facility” means the mass burn energy-from-

waste facility located at 10 Highland Avenue, Chester, PA (as further described in Appendix 3.)

“Delaware Valley Resource Recovery Facility DVC” has the meaning set forth in

subsection 11.12(D).

“Delaware Valley Recovery Facility Variable UCC” means those incremental

increases or decreases in variable costs (costs measured on a per Container or per Ton basis)
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to the Company relating to delivery to or disposal at the Delaware Valley Resource Recovery

Facility and for which a Service Fee adjustment is required pursuant to Article XIII.

“Delaware Valley Resource Recovery Facility VOC” means those costs comprising
the All-in Variable Cost for Containers delivered to the Delaware Valley Resource Recovery

Facility, which are identified in Sections 11.2 and 11.28.

“Design Requirements” means the Tugboat Specifications, the Barge
Specifications, the Railcar Specifications, the Container Specifications, the Reach Stacker
Specifications, the Yard Jockey Specifications, the Chassis Specifications and the Railcar

Mover Specifications included as Appendix 2.

“Designated Alternate Disposal Site” means, as of the Contract Execution Date,
the Lee County Landfill (but only with respect to DSNY-managed Waste delivered to the Lee
County Landfill that exceeds the amount of DSNY-managed Waste for which the Lee County
Landfill is a Designated Disposal Site), unless a replacement Authorized Disposal Site is
designated as the Designated Alternate Disposal Site by mutual agreement in accordance with

Section 8.8.

“Designated Barges” means those Barges identified by the Company pursuant to

Section 6.1 to be used for performing the Contract Services.

“Designated Chassis” means those Chassis identified by the Company pursuant

to Section 6.1 to be used for performing the Contract Services.

“Designated Containers” means those Containers identified by the Company

pursuant to Section 6.1 to be used for performing the Contract Services.

“Designated Disposal Site” means, as of the Contract Execution Date, each of
the Niagara Resource Recovery Facility and the Delaware Valley Resource Recovery Facility
and, in any Contract Year during which the City delivers more than 1,000,000 Tons of DSNY-
managed Waste to the Marine Transfer Stations, the Lee County Landfill Site (but only with
respect to that portion of the DSNY-managed Waste exceeding 1,000,000 Tons in such
Contract Year), unless replacement Authorized Disposal Sites are designated as Designated

Disposal Sites by mutual agreement in accordance with Section 8.8.

“Designated Intermodal Facility” means, as of the Contract Execution Date, each
of the New York Container Terminal Intermodal Facility, the Niagara RTT Intermodal Facility
and the Delaware Rail Receiving Site, unless replacement Designated Intermodal Facilities are
designated by mutual agreement as Designated Intermodal Facilities in accordance with

Section 8.8.
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“Designated Railcar Movers” means those Railcar Movers identified by the

Company pursuant to Section 6.1 to be used for performing the Contract Services.

“Designated Railcars” means those Railcars identified by the Company pursuant

to Section 6.1 to be used for performing the Contract Services.

“Designated Reach Stackers” means those Reach Stackers identified by the

Company pursuant to Section 6.1 to be used for performing the Contract Services.

“Designated Transportation Equipment” means Designated Barges, Designated
Containers, Designated Railcars, Designated Reach Stackers, Designated Yard Jockeys,

Designated Chassis and Designated Railcar Movers.

“Designated Transportation Equipment Adjustment” means any Designated

Transportation Equipment Increase and any Designated Transportation Equipment Decrease.

“Designated Transportation Equipment Adjustment Capital Cost Determination
Date” means the date agreed to by the parties that is not later than 75 Calendar Days following
the Designated Transportation Equipment Adjustment Notice Date on which the Company
provides firm pricing in accordance with the procedures set forth in this Service Contract for
the capital cost of Additional Transportation Equipment that is required to be obtained as a

consequence of a Designated Transportation Equipment Adjustment.

“Designated Transportation Equipment Adjustment Effective Date” means the
date upon which the Designated Transportation Equipment to be acquired or eliminated
pursuant to the Designated Transportation Equipment Adjustment is required to become part
of the Contract Services System (or is required to be eliminated from the Contract Services
System) and upon which the cost attributable to such Designated Transportation Equipment

becomes included in (or excluded from) the Service Fee.

“Designated Transportation Equipment Adjustment Interest Rate” means the
annual interest rate used for calculating the monthly Service Fee cost component for

Designated Transportation Equipment, determined as set forth Section 11.23.

“Designated Transportation Equipment Adjustment Interest Rate Determination
Period” means: (1) with respect to the initial Minimum Transportation Equipment Requirement
applicable on the MTS-1 Notice to Proceed Date, the six full months following the month in
which the MTS-1 Notice to Proceed Date occurs, (2) with respect to the incremental increase in
the Minimum Transportation Equipment Requirement required as of the MTS-2 Notice to
Proceed Date, the six full months following the month in which the MTS-2 Notice to Proceed
Date occurs, and (3) with respect to any incremental increase in the Minimum Transportation
Equipment Requirement required as of any other Designated Transportation Equipment
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Adjustment Notice Date, the six full months following the month in which the applicable
Designated Transportation Equipment Adjustment Notice is issued by the City. With respect to
Containers only, for purposes of calculating the tenth anniversary adjustments to the
Container Monthly Unit Cost applicable for Container Tranchey, the Designated Transportation
Equipment Adjustment Interest Rate Determination Period shall mean the six full months

preceding the month in which the applicable tenth anniversary adjustment date occurs.

“Designated Transportation Equipment Adjustment Notice Date” means the date
upon which the Company receives notice from the City of an event that requires a Designated
Transportation Equipment Adjustment. Such events may include: (1) the MTS-2 Notice to
Proceed, (2) a notice of a Reset, (3)a change in Minimum Transportation Equipment
Requirement resulting from a Linehaul Carrier Reprocurement, or (4) a change in Minimum

Transportation Equipment Requirement resulting from Uncontrollable Circumstances.

“Designated Transportation Equipment Decrease” means any decrease in the

Minimum Transportation Equipment Requirement in accordance with this Service Contract.

“Designated Transportation Equipment Delivery Costs” means, with respect to
any item of Designated Transportation Equipment (other than the initial Minimum
Transportation Equipment Requirement required as of the MTS-1 Notice to Proceed Date), the
costs of delivery of such item of Designated Transportation Equipment to the location
designated by the Company, to the extent such item of cost is required to be paid as an
independent cost component of the applicable purchase price in the Designated Transportation
Equipment Purchase Contract and is not otherwise included in a lump sum purchase price.
Designated Transportation Equipment Delivery Costs shall not include any storage costs either
prior to or after delivery of the Transportation Equipment. If the Designated Transportation
Equipment is delivered to a site for storage prior to initial use by the Company in performing
waste-transporting services, then such delivery location shall be deemed to be the storage site
and Designated Transportation Equipment Delivery Costs shall not include transportation
costs following delivery to the storage site. With respect to the initial Minimum Transportation
Equipment Requirement required as of the MTS-1 Notice to Proceed Date, the Designated
Transportation Equipment Delivery Cost means the amount set forth in the applicable section
in Article XI for each category of Transportation Equipment (subject to the following sentence
with respect to the initial Minimum Container Requirement). With respect to the initial
Minimum Container Requirement, the Designated Transportation Equipment Delivery Cost
means the amount set forth in the first sentence of clause (1)(a)(iii) of subsection 11.15(C), plus
the fuel adjustment described in the second sentence of such clause, which shall be calculated

based on the delivery location determined as set forth above.
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“Designated Transportation Equipment Increase” means any increase in the

Minimum Transportation Equipment Requirement in accordance with this Service Contract.

“Designated Transportation Equipment Manufacturer” means, with respect to
one or more items of Designated Transportation Equipment, the entity that the Company
contracts with for the design, construction and, if applicable, delivery, set-up and installation

of such items of Designated Transportation Equipment.

“Designated Transportation Equipment Purchase Contract” means, with respect
to any item of Designated Transportation Equipment, the contract procured in accordance with
subsection 6.2(A) and entered into by the Company with the Designated Transportation
Equipment Manufacturer for the design, construction and, if applicable, delivery, set-up and

installation of such item of Designated Transportation Equipment.
“Designated Waste Allocation” has the meaning set forth in subsection 8.9(A).

“Designated Yard Jockeys” means those Yard Jockeys identified by the Company

pursuant to Section 6.1 to be used for performing the Contract Services.
“Development Period” has the meaning set forth in Section 4.1.

“Development Period Letter of Credit” has the meaning set forth in subsection

14.2(A).

“Diesel Fuel Index” means the monthly prices for Ultra Low Sulfur (15 ppm and
under) Diesel (on Highway All Types) for the Central Atlantic Area as posted on the Department
of Energy website: http:/ /www.eie.gov or, if such index is no longer posted, such other index to
which the parties mutually agree that reasonably reflects such prices. The Diesel Fuel Index

for the “base period” is $4.06 per gallon. The base period is the month of November 2011.
“Disposal Variable Cost” has the meaning set forth in Section 11.12.
“Disposal Variable Rate” has the meaning set forth in Section 11.12.
“DSNY” means the New York City Department of Sanitation.

“DSNY-managed Waste” means Municipal Solid Waste that DSNY collects or
arranges to dispose of, including institutional waste from anywhere within the City, as well as

Commercial Waste designated by DSNY as being DSNY-managed Waste.

“East 91st Street Marine Transfer Station” means the Marine Transfer Station so

designated and identified in Appendix 1.

“Enhanced Letter of Credit” has the meaning specified in subsection 14.1(C).
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“EPA” means the United States Environmental Protection Agency and any

predecessor or successor agency.

“Equipment” means all of the equipment necessary to provide the Contract
Services, including Tugboats, Barges, Railcars, Containers, Reach Stackers, Yard Jockeys,

Chassis, Railcar Movers and Operating Equipment.
“Equipment Cost Component” has the meaning set forth in Section 11.2.

“Event of Default” means, with respect to the Company, those items specified in

Section 12.2, and with respect to the City, those items specified in Section 12.3.
“Event Response Measure” has the meaning specified in subsection 13.4(A).

“Exceptional Environmental Conditions” has the meaning set forth in subsection

7.19(B).

“Existing Designated Disposal Site Turntime” means, with respect to a
Designated Disposal Site, the Average Annual Per-Railcar Linehaul Carrier Turntime for the

immediately preceding Contract Year.
“Expiration Termination Adjustment” has the meaning set forth in Section 12.9.
“Extension Period” has the meaning specified in subsection 5.2(C).
“Extraordinary Items Component” has the meaning set forth in Section 11.24.

“Fees and Costs” means reasonable fees and expenses of employees, attorneys,
architects, engineers, expert witnesses, contractors, consultants and other persons, and costs
of transcripts, printing of briefs and records on appeal, copying and other reimbursed
expenses, and expenses reasonably incurred in connection with investigating, preparing for,

defending or otherwise appropriately responding to any Legal Proceeding.

“Final Subchapter M Regulations” means those final regulations to be adopted
by the U.S. Coast Guard for which a Notice of Proposed Rulemaking was published in the
Federal Register Vol. 76, No. 155 on Thursday, August 11, 2011 (the “Notice of Proposed
Rulemaking”). Final Subchapter M Regulations includes the initial final Subchapter M
regulations adopted by the U.S. Coast Guard addressing the matters identified in the foregoing
Notice of Proposed Rulemaking for which final regulations will be adopted, including proposed
rules referred to in but not yet promulgated in such notice; but Final Subchapter M
Regulations shall not include further modifications to the Subchapter M Regulations that are
adopted after adoption of the initial final Subchapter M regulations. For purposes of

clarification, it is understood that all of the matters identified in the Notice of Proposed
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rulemaking may not be adopted in final form at the same time, and that each matter to be
addressed as identified in the Notice of Proposed Rulemaking, when initially adopted in its final

form, is considered part of the initial Final Subchapter M Regulations.

“First Semiannual Period” means, for each full Contract Year, the period
beginning on July 1 and ending on December 30. For a partial Contract Year, it shall be such

lesser period of time within the foregoing dates.

“Fitch” means Fitch Ratings, a wholly owned subsidiary of Fimalac, S.A., or any
of its successors and assigns. If such corporation shall be dissolved or liquidated or shall no
longer perform the functions of a securities rating agency, “Fitch” shall be deemed to refer to

any other nationally-recognized securities rating agency designated by the City.
“Fixed Operating Cost Component” has the meaning set forth in Section 11.4.

“Fixed Uncontrollable Circumstance Cost” has the meaning set forth in Section

11.21.

“Fixed Uncontrollable Circumstance Cost Component” has the meaning set forth

in Section 11.21.

“Fixed UCC Cost Per Container” has the meaning set forth in subsection

11.21(C).

“Fleet Tugboat” means any Tugboat used in performing the Contract Services,
the cost of which has not been expressly identified and segregated as a unique component of
the Service Fee, and which may be substituted for other Tugboats at the Company’s or its

Subcontractor’s discretion.

“Forced Diversions” means a Container of DSNY-managed Waste that is diverted
from its intended Designated Disposal Site to: (1) another Designated Disposal Site because of
City Fault or an Uncontrollable Circumstance (before an Event Response Measure is instituted)
or because such Containers Cannot Physically Be Accepted at the intended Designated
Disposal Site; (2) the Niagara Resource Recovery Facility (from the Delaware Valley Resource
Recovery Facility) or to the Delaware Valley Resource Recovery Facility (from the Niagara
Resource Recovery Facility) during any period in which the City is delivering less than 360
Loaded Containers per Operating Week; (3) the Designated Alternate Disposal Site, because of
City Fault or an Uncontrollable Circumstance (before an Event Response Measure is instituted)
or because such Containers Cannot Physically Be Accepted at both Designated Disposal Sites;
or (4) another Authorized Disposal Site, because of City Fault or an Uncontrollable
Circumstance (before an Event Response Measure is instituted) or because such Containers
Cannot Physically Be Accepted at either of the Designated Disposal Sites or at the Designated
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Alternate Disposal Site. In order for a waste diversion of any particular Container to be a
Forced Diversion, the Company must provide an Operating Notice to the City that such

diversion is a Forced Diversion not later than 24 hours following diversion of such Container.

“Good Engineering and Construction Practice” means those methods,
techniques, standards and practices which, at the time they are to be employed and in light of
the circumstances known or reasonably believed to exist at such time, are generally recognized
and accepted as good design, engineering, equipping, installation, construction and
commissioning practices for the design, construction and improvement of capital assets in the
municipal solid waste industry. Good Engineering and Construction Practice is not limited to
best engineering and construction practice to the exclusion of other methods, techniques,

standards and practices which meet the definition of the immediately preceding sentence.

“Good Industry Practice” means those methods, techniques, standards and
practices which, at the time they are to be employed and in light of the circumstances known
or reasonably believed to exist at such time, are generally recognized and accepted as good
operation, maintenance, repair, replacement and management practices in the Municipal Solid
Waste transportation and disposal industries as observed in the United States. Good Industry
Practice is not limited to best industry practice to the exclusion of other methods, techniques,

standards and practices which meet the definition of the immediately preceding sentence.

“Governmental Approvals” means all orders of approval, permits, licenses,
authorizations, consents, certifications, exemptions, registrations, rulings, entitlements and
approvals issued by a Governmental Body of whatever kind and however described which are
required under Applicable Law to be obtained or maintained: (1) with respect to the Company,
in order to perform the Contract Services and implement the Contract Services System
Improvements; and (2) with respect to the City, in order to construct and operate the Marine

Transfer Station(s).

“Governmental Body” means any federal, state, multi-state, regional, maritime
or local legislative, executive, judicial or other governmental board, agency, authority,

commission, administration, court or other body, or any official thereof having jurisdiction.

“Guarantor” means Covanta Holding Corporation, a corporation organized and

existing under the laws of the State of Delaware, and its permitted successors and assigns.

“Guarantor’s Business Insurance Program” has the meaning specified in

Appendix 6.
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“Guaranty Agreement” means the Guaranty Agreement entered into
concurrently with this Service Contract by and between the Guarantor and the City in

substantially the form set forth in the Transaction Forms.

“Hazardous Material” means any waste, substance, object or material deemed
hazardous under Applicable Law, including “hazardous substances” as defined in CERCLA,
“hazardous waste” as defined in RCRA, and “hazardous waste” as defined in the New York

State Environmental Conservation Law.

“Holiday” means New Year’s Day, Martin Luther King, Jr.’s Birthday, Lincoln’s
Birthday, Presidents’ Day, Memorial Day, Independence Day, Labor Day, Columbus Day,
Election Day, Veterans’ Day, Thanksgiving Day, and Christmas Day. If two of these holidays
occur in the same week, the City may, at its discretion, not observe one of the two, and any

such holiday not so observed shall not be defined as a Holiday for such Contract Year.

“Host Community Agreement” means any agreement providing for a Host
Community Payment between a local Governmental Body and either: (1) the Company or any
Affiliate of the Guarantor, or (2) any other owner or operator of a Designated Disposal Site or
an Intermodal Facility, from whom the Company has authority to use the Designated Disposal

Site or Intermodal Facility with respect to Contract Services.

“Host Community Payment” means any Tax on a Designated Disposal Site or an
Intermodal Facility or any other payment, however characterized, made to a Governmental
Body (other than a federal or state Governmental Body) pursuant to Applicable Law or under a

Host Community Agreement.

“Improperly Transported or Disposed of DSNY-managed Waste” means any
DSNY-managed Waste that is not properly transported or disposed of in accordance with

Section 8.4.
“Inbound Hours” has the meaning specified in Section 9.5.

“Initial Company Governmental Approvals” means the Governmental Approvals
needed to be obtained and maintained by the Company as of the Service Date, as set forth in

Appendix 5.

“Initial Container Fixed Price Portion” has the meaning set forth in clause (1)(a)(i)

of subsection 11.15(C).

“Initial Container Steel Price Portion” has the meaning set forth in clause

(1)(a)(ii) of subsection 11.15(C).

“Initial Designated Alternate Disposal Site” means the Lee County Landfill.
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“Initial Container Delivery Cost” has the meaning set forth in clause (1)(a)(iii) of

subsection 11.15(C).

“Initial Designated Disposal Site” means either the Niagara Resource Recovery

Facility or the Delaware Valley Resource Recovery Facility.

“Initial Designated Intermodal Facility” means each of: (1) New York Container
Terminal Intermodal Facility; (2) Delaware Rail Receiving Site; and (3) Niagara RTT Intermodal

Facility.

“Initial Linehaul Carrier Subcontract” means the railroad transportation
contract by and among the Company, CSX Transportation, Inc., and South Carolina Central

Railroad Company, Inc. entered into prior to or concurrently with this Service Contract.
“Initial Renewal Term” has the meaning set forth in subsection 3.2(B).
“Initial Term” has the meaning specified in subsection 3.2(A).

“Insurance Broker’s Certification” has the meaning set forth in

subsection 13.1(D).

“Intermodal Facility” means the New York Container Terminal Intermodal
Facility, the Niagara RTT Intermodal Facility, or the Delaware Rail Receiving Site to be used by
the Company for the transfer of Containers from one mode of transport to another, and such
other intermodal facilities that may be used to replace or supplement such facilities pursuant

to the terms of this Service Contract.

“Intermodal Facility Improvements” means the Contract Services System

Improvements actually made by the Company at the Designated Intermodal Facilities.

“Leased Barges” means Designated Barges that are leased by the Company at

the direction of the City pursuant to subsection 6.2(C).

“Leased Chassis” means Designated Chassis that are leased by the Company at

the direction of the City pursuant to subsection 6.2(C).

“Leased Containers” means Designated Containers that are leased by the

Company at the direction of the City pursuant to subsection 6.2(C).

“Leased Railcars” means Designated Railcars that are leased by the Company at

the direction of the City pursuant to subsection 6.2(C).

“Leased Railcar Movers” means Designated Railcar Movers that are leased by the

Company at the direction of the City pursuant to subsection 6.2(C).
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“Leased Reach Stackers” means Designated Reach Stackers that are leased by

the Company at the direction of the City pursuant to subsection 6.2(C).

“Lease Termination Amount” means, with respect to Leased Transportation
Equipment, the actual termination fees incurred by the Company as a result of terminating
leases with equipment lessors, notice of which termination fees the Company has provided to
the City and, without duplication, reasonable and documented de-mobilization, handling,
transportation, delivery, and other costs and expenses incurred by the Company as a result of

terminating such leases.

“Leased Transportation Equipment” means Leased Barges, Leased Railcars,
Leased Containers, Leased Reach Stackers, Leased Yard Jockeys, Leased Chassis and Leased

Railcar Movers.

“Leased Yard Jockeys” means Designated Yard Jockeys that are leased by the
Company at the direction of the City pursuant to subsection 6.2(C).

“Lee County Landfill” means the landfill located outside Bishopville, South
Carolina, just south of Interstate Route 20, and which is the Designated Alternate Disposal Site

(as further described in Appendix 3).

“Lee County Landfill Basic Rail Transport VOC” has the meaning set forth in
subsection 11.20(B).

“Lee County Landfill DVC” has the meaning set forth in subsection 11.12(D).

“Lee County Landfill Rail Fuel Surcharge VOC” has the meaning set forth in
subsection 11.20(C).

“Lee County Landfill Subcontract” means the disposal service agreement dated
April 10, 2013 between the Company and Lee County Landfill SC, LLC for disposal of DSNY-
managed Waste at the Lee County Landfill.

“Lee County Landfill Variable UCC” means those incremental increases or
decreases in variable costs (costs measured on a per Container or per Ton basis) to the
Company relating to delivery to or disposal at the Lee County Landfill and for which a Service

Fee adjustment is required pursuant to Article XIII.

“Lee County Landfill VOC” means those costs comprising the All-in Variable
Cost for Containers delivered to the Lee County Landfill, which are identified in Sections 11.2

and 11.28.
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“Legal Proceeding” means every action, suit, litigation, arbitration,
administrative proceeding, referendum, initiative and other legal or equitable proceeding having

a bearing upon this Service Contract, and all appeals therefrom.
“Letter of Credit” has the meaning specified in subsection 14.2(A)(7).

“Linehaul Carrier” means any railroad company with which the Company
contracts from time to time to provide Container transportation services by rail pursuant to

this Service Contract.

“Linehaul Carrier Base Scope of Work” has the meaning specified in

subsection 11.20(G).

“Linehaul Carrier Reprocurement” means any reprocurement of a Linehaul

Carrier Subcontract conducted by the Company pursuant to Section 9.3.

“Linehaul Carrier Subcontract” means the Subcontract entered into between the
Company and a Linehaul Carrier or Linehaul Carriers for the provision of Containerized Waste
transportation services by rail between the Intermodal Facility and the Designated Disposal

Site.

“Load Cell” means one of four devices, located in each corner of the Shuttle Car,

used to calculate the weight of a Loaded Container.

“Loaded Barge” means a Barge that has been filled at the Marine Transfer
Station with Loaded Containers (either completely or, at the discretion of the Company,

partially filled) and is ready for transport to the applicable Intermodal Facility.

“Loaded Container” means any Container loaded by the City with DSNY-
managed Waste, lidded and sealed.

“Loss-and-Expense” means, and is limited to, any and all actual loss, liability,
forfeiture, obligation, damage, fine, penalty, judgment, deposit, charge, Tax, cost or expense
relating to third party claims for which either party is obligated to indemnify the other party
hereunder, including all Fees and Costs, except as explicitly excluded or limited under any

provision of this Service Contract.

“Marine Diesel Fuel Variable Operating Cost” or “Marine Diesel Fuel VOC” has

the meaning set forth in Section 11.7.
“Marine Diesel Fuel Variable Rate” has the meaning set forth in Section 11.7.

“Marine Diesel Index” means the monthly price for New York Harbor Ultra-Low

Sulfur No. 2 Diesel Spot Price (dollars per Gallon), as posted by the Department of Energy
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website: http://www.eia.gov or, if such index is no longer posted, such other index to which
the parties mutually agree that reasonably reflects such prices. The Marine Diesel Index for

the “base period” was $3.095 per gallon. The “base period” is the month of November 2011.

“Marine Diesel Index Adjustment Factor” has the meaning set forth in

subsection 11.22(D).

“Marine Transfer Station” means either MTS-1 or MTS-2, and the real property
on which the applicable Marine Transfer Station is located, as more fully described in

Appendix 1.

“Marine Transfer Station Modifications” means, with respect to either Marine
Transfer Station, the modifications and improvements to be made to the Marine Transfer
Station by the City in anticipation of using the Marine Transfer Station to receive DSNY-
managed Waste, Containerize such waste, and transfer Loaded Containers to Barges for

transport.
“Material Adverse Change” has the meaning specified in subsection 14.1(B).

“Minimum Barge Requirement” has the meaning set forth in Appendix 4, as

such amount may be adjusted pursuant to Sections 6.1 and 6.2.

“Minimum Chassis Requirement” has the meaning set forth in Appendix 4, as

such amount may be adjusted pursuant to Sections 6.1 and 6.2.

“Minimum Container Requirement” has the meaning set forth in Appendix 4, as

such amount may be adjusted pursuant to Sections 6.1 and 6.2.

“Minimum Railcar Requirement” has the meaning set forth in Appendix 4, as

such amount may be adjusted pursuant to Sections 6.1 and 6.2.

“Minimum Railcar Mover Requirement” has the meaning set forth in Appendix 4,

as such amount may be adjusted pursuant to Sections 6.1 and 6.2.

“Minimum Reach Stacker Requirement” has the meaning set forth in

Appendix 4, as such amount may be adjusted pursuant to Sections 6.1 and 6.2.

“Minimum Transportation Equipment Requirement” has the meaning set forth

in subsection 6.1(B).

“Minimum Yard Jockey Requirement” has the meaning set forth in Appendix 4,

as such amount may be adjusted pursuant to Sections 6.1 and 6.2.
“Monthly Billing Period” means each Calendar Month, except that: (1) the first

Monthly Billing Period shall begin on the MTS-1 Service Date and shall continue to the last day
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of the month in which the Service Date occurs; and (2) the last Monthly Billing Period shall end
on the last day of the Term. Any computation normally made on the basis of a full Monthly
Billing Period shall be appropriately pro rated for a Billing Period which is shorter or to a
account for a Reset Effective Date, the MTS-2 Service Date, or a Designated Transportation
Equipment Adjustment Effective Date that occurs on a day other than the first day of the
Monthly Billing Period.

»

“Moody’s” means Moody’s Investors Service Inc. or any of its successors and

assigns. If such corporation shall be dissolved or liquidated or shall no longer perform the
functions of a securities rating agency, “Moody’s” shall be deemed to refer to any other

nationally-recognized securities rating agency designated by the City.
“MTS” means a Marine Transfer Station.

“MTS Modification Projected Completion Date” has the meaning set forth in

Section 4.2.
“MTS-1” means the North Shore Marine Transfer Station.

“MTS-1 Notice to Proceed” means a Notice to Proceed issued by the City for
Contract Services at MTS-1.

“MTS-1 Notice to Proceed Date” has the meaning set forth in Section 4.2.

“MTS-1 Scheduled Service Date” means the Scheduled Service Date applicable
to MTS-1.

“MTS-1 Service Date” has the meaning set forth in subsection 4.14(B).

“MTS-1 System Cost Component” has the meaning set forth in subsection

11.3(B).

“MTS-1 System Cost Component Adjustment Factor” has the meaning set forth

in subsection 11.22(A).

“MTS-1 Termination Date” means the effective date of termination of the

Contract Services with respect to MTS-1.
“MTS-2” means the East 91st Street Marine Transfer Station.

“MTS-2 Notice to Proceed” means a Notice to Proceed issued by the City for
Contract Services at MTS-2.

“MTS-2 Notice to Proceed Date” has the meaning set forth in Section 4.2.
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“MTS-2 Scheduled Service Date” means the Scheduled Service Date applicable
to MTS-2.

“MTS-2 Service Date” has the meaning set forth in subsection 4.14(B).

“MTS-2 System Cost Component” has the meaning set forth in subsection
11.3(C).

“MTS-2 System Cost Component Adjustment Factor” has the meaning set forth

in subsection 11.22(A).

“MTS-2 Termination Date” means the effective date of termination of the

Contract Services with respect to MTS-2.

“Municipal Solid Waste” means combined household, commercial and industrial
waste materials, including, but not limited to, solid waste, garbage, trash, rubbish and refuse,
lot cleanings, and street cleanings. Municipal Solid Waste may include small quantities of
construction and demolition waste, Hazardous Material, or medical waste but only to the

extent permitted by Applicable Law to be in Municipal Solid Waste.

“Naval Architect” means an individual or firm with individuals fully licensed and
accredited as a naval architect or marine architect and selected by the Company and approved

by the City.

“Net Book Value” means the Company’s original purchase price less

depreciation.
“Net Sale Revenues” has the meaning set forth in subsection 12.3(D).

“New Designated Disposal Site” means an Authorized Disposal Site chosen as
the new Designated Disposal Site in connection with Section 8.8 or with a Linehaul Carrier

Reprocurement pursuant to Sections 9.3 and 9.4.

“New York Container Terminal Agreement” means the agreement between the
Company and New York Container Terminal, LLC to provide certain services and facilities

related to this Service Contract.

“New York Container Terminal, LLC” means New York Container Terminal, LLC,
a limited liability company organized and existing under the laws of the State of New York, and

its successors and assigns.

“New York Container Terminal Intermodal Facility” or “NYCT Intermodal Facility”
means that portion of the Intermodal Facility located at Howland Hook in the borough of Staten

Island, Richmond County, NY (as further described in Appendix 3) which is operated and
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controlled by New York Container Terminal, Inc. and which is used by the Company to transfer

Containers between Barges and Railcars.

“New York Container Terminal, LLC Breach” means a performance breach by
New York Container Terminal, LLC or its successors or assigns under the New York Container

Terminal Agreement.

“Niagara Resource Recovery Facility” means the facility located at 100 Energy
Boulevard at 56th Street, Niagara Falls, NY and which is a Designated Disposal Site under this

Service Contract (as further described in Appendix 3).

“Niagara Resource Recovery Facility DVC” has the meaning set forth in

subsection 11.12(D).

“Niagara Resource Recovery Facility Variable UCC” means those incremental
increases or decreases in variable costs (costs that are measured on a per Container or per Ton
basis) to the Company relating to delivery to or disposal at the Niagara Resource Recovery

Facility and for which a Service Fee adjustment is required pursuant to Article XIII.

“Niagara Resource Recovery Facility VOC” means those costs comprising the All-
in Variable Cost for Containers delivered to the Niagara Resource Recovery Facility, which are

identified in Sections 11.2 and 11.28.

“Niagara RTT Basic Rail Transport VOC” has the meaning set forth in subsection

11.20(B).

“Niagara RTT Intermodal Facility” or “Niagara RTT” means the Niagara Rail-to-
Truck Intermodal Facility located at 100 Energy Boulevard at 56t Street, Niagara Falls, New
York (as further described in Appendix 3).

“Niagara RTT Truck Fuel VOC” has the meaning set forth in Section 11.10.

“Niagara RTT Truck Fuel Variable Rate” has the meaning set forth in
Section 11.10.

“Niagara RTT Rail Fuel Surcharge VOC” has the meaning set forth in subsection

11.20(C).

“Non-Binding Mediation” means the voluntary system of dispute resolution
established by Section 12.15 as part of the procedures for the resolution of disputes arising

under this Service Contract.

“Non-Compliant Container Replacement Cycle Time Increment” has the meaning

set forth in subsection 7.8(B)(3).
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“Non-Compliant Cycles” means, during an Operating Hour, the lesser of: (1) the
applicable Container Availability Guarantee less the total number of Container Replacement
Cycles completed in such Operating Hour (but never less than zero); and (2) the total number

of Non-Compliant Container Replacement Cycle Time Increments during such Operating Hour.

“Non-Reimbursable Host Community Payment” means any payment, however
characterized, made by the Company under any Host Community Agreement, other than a

Reimbursable New or Increased Host Community Tax.

“Non-Reimbursable Taxes” means any Tax other than a Reimbursable New or
Increased Tax, including any Taxes based on or measured by net income; any property Taxes;
any unincorporated business, payroll, franchise, or employment Taxes; any Taxes imposed by
a foreign government or any of its taxing agencies; and any excise, sales or use Taxes except
any incremental increase in excise, sales or use Tax imposed on or applicable to the service of
Municipal Solid Waste transfer, transportation or disposal as provided in the definition of

‘Reimbursable New or Increased Tax’.

“North Shore Marine Transfer Station” means the Marine Transfer Station so

designated and identified in Appendix 1.

“Notice to Proceed” means, with respect to each Marine Transfer Station, a
notice to proceed with the Company Development Period Obligations given by the City to the

Company pursuant to Section 4.2.

“Notice to Proceed Date”, with respect to each Marine Transfer Station, is the

date the City issues a Notice to Proceed.
“NYCT Adjustment Factor” has the meaning set forth in subsection 11.22(C).
“NYCT Variable Operating Cost” has the meaning set forth in Section 11.9.

“Operating Day” means each Monday, Tuesday, Wednesday, Thursday, Friday
and Saturday, except Holidays, during the Service Period except that a Sunday or Holiday in
which the City requests the Company to accept Containers at a Marine Transfer Station

pursuant to subsection 7.6(B) shall be an Operating Day as well.

“Operating Equipment” means all equipment required by the Company for the

performance of the Contract Services other than Designated Transportation Equipment.

“Operating Hours” means during each Operating Day, 12:01 a.m. through

midnight.
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“Operating Notice” means a notice given by one party to the other hereunder
relating to routine operational matters arising under this Service Contract specifically required

hereunder to be given as an “Operating Notice”.
“Operating Protocol” has the meaning set forth in Section 10.2.

“Operating Shift” means, on each Operating Day, and on any Sunday or Holiday
on which a Marine Transfer Station is being operated by the City, one of three possible
consecutive 8-hour periods. As of the Contract Execution Date the Operating Shifts are (1)

midnight to 8:00 a.m., (2) 8:00 a.m. to 4:00 p.m., and (3) 4:00 p.m. to midnight.
“Operating Week” means each Operating Day from Monday through Sunday.

“Operation and Maintenance Manual” means the manual and related computer
programs containing detailed standard operating procedures and other specific instruction,
policies, directives, routines, schedules, and other matters relating to the operation,

maintenance, repair, replacement and management of the Cranes.

“Other Disposal Facility” means any Authorized Disposal Site other than the
Niagara Resource Recovery Facility, the Delaware Valley Resource Recovery Facility and the Lee

County Landfill.

“Other Disposal Facility Basic Rail Transport VOC” has the meaning set forth in
subsection 11.20(B).

“Other Disposal Facility DVC” has the meaning set forth in subsection 11.12(D).

“Other Disposal Facility Other Basic Transport VOC” means, with respect to
Containers delivered to any Other Disposal Facility, the variable cost of truck transport of

Containers and waste to such Other Disposal Facility.

“Other Disposal Facility Other Fuel Surcharge VOC” means, with respect to
Containers delivered to an Other Disposal Facility, the variable costs of truck fuel surcharge

applicable to transporting Containers and waste to such Other Disposal Facility.

“Other Disposal Facility Rail Fuel Surcharge VOC” has the meaning set forth in
subsection 11.20(C).

“Other Disposal Facility Variable UCC” means those incremental increases or
decreases in variable costs (costs measured on a per Container or per Ton basis) to the
Company relating to delivery to or disposal at an Authorized Disposal Site, other than the
Niagara Resource Recovery Facility, the Delaware Valley Resource Recovery Facility or the Lee

County Landfill, and for which a Service Fee adjustment is required pursuant to Article XIII.
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“Other Disposal Facility VOC” means, with respect to any Other Disposal
Facility, those costs comprising the All-in Variable Cost for Containers delivered to such Other

Disposal Facility, which are identified in Section 11.2 and 11.28.
“Outbound Hours” has the meaning set forth in Section 9.5.

“Overall Limitation of Liability” has the meaning set forth in clause (1) of

subsection 12.18(A).

“Overdue Rate” means the maximum annual rate of interest established in
accordance with the PPB Rules. For each day with respect to which the Overdue Rate is being

applied, the daily rate shall be the annual Overdue Rate divided by 365.

“Part 360 Permits” means (1) with respect to MTS-1, the solid waste
management facility permit, DEC Permit Number 2-6302-00007/00019, as renewed, amended
or modified from time to time, issued to DSNY pursuant to Article 27, Title 7, 6 NYCRR 360, et
seq., to construct and operate MTS-1, and (2) with respect to MTS-2, the solid waste
management facility permit, DEC Permit Number 2-6204-00007/00013, as renewed, amended
or modified from time to time, issued to DSNY pursuant to Article 27, Title 7, 6 NYCRR 360, et
seq., to construct and operate MTS-2.

“Per Container Basic Rail Transport Rate” has the meaning set fort in subsection
11.20(B).

“Per Railcar Basic Rail Transport Rate” has the meaning set forth in subsection

11.20(B).

“Performance Guarantees” means the Container Acceptance Guarantee, the

Container Availability Guarantee, and the Waste Transport and Disposal Guarantee.

“Period of Reduced Container Deliveries” has the meaning set forth in subsection

11.20(B).
“Person” has the meaning specified in subsection 1.2(C).

“Port Authority Lease” means the agreement between the Port Authority of New
York and New Jersey and New York Container Terminal, Inc. concerning the leasing of the New
York Container Terminal Intermodal Facility located at Howland Hook in the borough of Staten

Island, Richmond County, NY.

“PPB Rules” means the rules and regulations of the New York City Procurement

Policy Board as in effect on the Contract Execution Date.

“Primary Disposal Capacity” has the meaning set forth in subsection 8.10(A).
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“Prime Rate” means the rate reported as “bank prime loan” or similar
designations reflecting the rate posted by major U.S. commercial banks as one of several base
rates used by banks to price short term business loans, as posted on the website of the Federal
Reserve System at www.federalreserve.gov, or if the Federal Reserve System ceases to publish
the prime rate, such governmental, business or financial publication as the City and the

Company mutually agree.

“Projected Present Value Cost of the Event Response Measure” has the meaning

set forth in subsection 13.4(B).

“Projected Turntime Change” means the difference, if any, between the projected
Average Annual Per-Railcar Linehaul Carrier Turntime at a proposed New Designated Disposal
Site as proposed by the Company pursuant to subsection 9.4(A), and Average Annual Per-

Railcar Linehaul Carrier Turntime at the applicable existing Designated Disposal Site.

“Proper Standard of Repair” means repairing a piece of Transportation
Equipment so that it is in the condition of good working order and repair required by this

Service Contract.

“Qualified Commercial Bank” means a domestic commercial bank whose long-
term debt is rated “A3” or higher by Moody’s Investors Service, Inc., rated “A-” or higher by
Fitch, Inc. and rated “A-” or higher by Standard & Poor’s Ratings Services, Inc. (if there is a
split rating, the lowest of the three shall apply), and which is a bank organized and existing
under the laws of the United States, is subject to federal or State banking regulatory

jurisdiction and at which drawing certificates may be presented by facsimile transmission.
“Rail Cost Adjustment Factor” has the meaning set forth in subsection 11.20(D).
“Rail Fuel Surcharge” has the meaning set forth in subsection 11.20(C).

“Rail Transport Variable Operating Charge” has the meaning set forth in Section

11.20.

“Railcar” means a railcar, conforming to the Railcar Specifications, used by the

Company in the performance of the Contract Services.
“Railcar Capital Cost Component” has the meaning set forth in Section 11.14.

“Railcar Monthly Cost” is used with reference to the monthly amount payable by
the City with respect to all Company Owned Railcars within a Tranche, and has the meaning

set forth in subsection 11.14(D).
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“Railcar Monthly Unit Cost” is used with reference to the monthly amount
payable by the City with respect to a single Company Owned Railcar within a Tranche, and has

the meaning set forth in subsection 11.14(D).

“Railcar Mover” means a railcar mover conforming to the Railcar Mover

Specifications and used by the Company in the performance of the Contract Services.

“Railcar Mover Capital Cost Component” has the meaning set forth in

Section 11.19.

“Railcar Mover Monthly Cost” is used with reference to the monthly amount
payable by the City with respect to all Company Owned Railcar Movers within a Tranche, and

has the meaning set forth in subsection 11.19(D).

“Railcar Mover Monthly Unit Cost” is used with reference to the monthly amount
payable by the City with respect to a single Company Owned Railcar Movers within a Tranche,

and has the meaning set forth in subsection 11.19(D).

“Railcar Mover Specifications” means the specifications for Railcars set forth in

Appendix 2.

“Railcar Specifications” means the specifications for Railcars set forth in

Appendix 2.
“Ramp-Up Period” has the meaning set forth in subsections 5.1(G) and (H).
“Ramp-Up Plan” has the meaning set forth in subsection 5.1(A).

“Ramp-Up Service Level” means with respect to a Marine Transfer Station, the
levels of services established during the Ramp-Up Period pursuant to subsections 5.1(G)

and (H).

“Rating Service” means Moody’s, Standard & Poor’s, or Fitch, or any of their
respective successors and assigns and, if such corporations shall be dissolved or liquidated or
shall no longer perform the functions of a securities rating agency, “Rating Service” shall be
deemed to refer to any other nationally recognized securities rating agency designated by the

City.

“RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C.A.
88 6901 et seq., and applicable regulations promulgated thereunder, each as amended from

time to time.

“Reach Stacker” means a reach stacker conforming to the Reach Stacker

Specifications and used by the Company in the performance of the Contract Services.
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“Reach Stacker Capital Cost Component” has the meaning set forth in

Section 11.16.

“Reach Stacker Monthly Cost” is used with reference to the monthly amount
payable by the City with respect to all Company Owned Reach Stackers within a Tranche, and

has the meaning set forth in subsection 11.16(D).

“Reach Stacker Monthly Unit Cost” is used with reference to the monthly
amount payable by the City with respect to a single Company Owned Reach Stackers within a

Tranche, and has the meaning set forth in subsection 11.16(D).

“Reach Stacker Specifications” means the specification for Reach Stackers set

forth in Appendix 2.

“Reimbursable New or Increased Host Community Tax” means the imposition by
Applicable Law and payment by the Company (or payment by a Subcontractor that has been
reimbursed by the Company to the Subcontractor) of a new, or an increase in an existing,
mandated minimum Tax payable to a Governmental Body by owners of Municipal Solid Waste
disposal or intermodal facilities and applicable where a Designated Disposal Site or an
Intermodal Facility Site is located, to the extent that the imposition of such a Tax results in a
Host Community Payment which exceeds the amount payable by such owner under any Host
Community Agreement in effect with respect to the Designated Disposal Site or the Intermodal
Facility Site on the Contract Execution Date, as such amount is escalated annually from the
Contract Execution Date based on the CPINY Adjustment Factor and irrespective of the extent
to which such amount so in effect is escalated under the terms of any such Host Community

Agreement.

“Reimbursable New or Increased Tax” means a new or increased excise, sales,
use or other Tax paid by the Company (or paid by a Subcontractor and reimbursed by the
Company to the Subcontractor) on or after the Contract Execution Date with respect to a
Designated Disposal Site or with respect to the service of Municipal Solid Waste transfer,
transportation or disposal performed hereunder (including any final interpretation of
Applicable Law by the New York State Department of Taxation and Finance imposing the State
sales Tax on the transfer of Municipal Solid Waste), and any new or increased Tax paid by the
Company that is measured by the value added by or gross receipts derived from providing such
services. “Reimbursable New or Increased Tax” shall not include any Host Community
Payment, or any Tax which would not have been payable had the Company, or any
Subcontractor, complied with procedures generally accepted as being available for obtaining

exemption from such Tax.
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“Renewal Term” has the meaning specified in subsection 3.2(B).
“Replaced Containers” has the meaning specified in subsection 6.1(G).

“Replacement Container” means any container acquired by the Company to
replace a Container that was one of the initial Minimum Container Requirement, an initial

Additional Container or another Replacement Container.

“Required Development Period Insurance” means the insurance so designated in

Appendix 6.
“Required Insurance” has the meaning specified in Appendix 6.

“Required Service Period Insurance” means the insurance so designated in

Appendix 6.
“Reserve Disposal Capacity” has the meaning set forth in subsection 8.10(B).

“Reset” means the adjustment of the Weekly Container Acceptance Limit

pursuant to the procedures set forth in Section 7.17.

“Revised Unadjusted Billing Statement” has the meaning set forth in subsection

11.26(B).

“RFP” means the City’s Request for Proposals to Transport and Dispose of
Containerized Waste from one or more Marine Transfer Stations (PIN-82704RR00031) issued

on December 23, 2003, as amended (including all five Best and Final Offer requests).

“Scheduled Service Date” means: (1) with respect to MTS-1, the date that is 565
days following the MTS-1 Notice to Proceed Date (or the Modification Projected Completion Date
for MTS-1 if later), and (2) with respect to MTS-2, the date that is 305 days following the MTS-2
Notice to Proceed Date (or the MTS Modification Projected Completion Date for MTS-2 if later),

in each case as such date may be extended as set forth in subsection 5.2(B).

“Secondary Authorized Disposal Site” has the meaning set forth in subsection

13.3(C).
“Security Instruments” means the Guaranty Agreement and the Letter of Credit.

“Security Regulations” means all Applicable Law including but not limited to the
Marine Transportation Security Act of 2002 (“MTSA”), International Ship and Port Facility
Security (ISPS) Code and related amendments and corresponding security regulations and
recommendations for marine facilities and vessels issued by the United States Coast Guard,
including requirements for personnel requiring a Transportation Worker Identification

Credential (“TWIC”).
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“Service Contract” means this Service Contract for Municipal Solid Waste
Management, Transportation and Disposal (North Shore Marine Transfer Station and East 91st
Street Marine Transfer Station) between the Company and the City, including the Appendices
and the Transaction Forms, as the same may be amended or modified from time to time in

accordance herewith.

“Service Date” means the MTS-1 Service Date or MTS-2 Service Date, as

applicable.
“Service Fee” has the meaning described in Article XI.

“Service Period” means the period during which the Company shall perform the

Contract Services beginning on the MTS-1 Service Date and ending on the last day of the Term.

“Service Period (Additional Renewal Term) Letter of Credit” has the meaning set

forth in subsection 14.2(A).

“Service Period (Initial Renewal Term) Letter of Credit” has the meaning set forth

in subsection 14.2(A).

“Service Period (Initial Term) Letter of Credit” has the meaning set forth in

subsection 14.2(4).

“Shuttle Cars” means shuttle cars used by the City for transporting
Containerized Waste from the Container loading area or lidding station, as the case may be, to

the Barge Loading Area.

“Special NYCT Limitation of Liability” has the meaning set forth in clause (2) of
subsection 12.18(A).

“Special Tugboat Emissions Specifications” has the meaning set forth in clause

(2) of subsection 11.6(F).

“Special Tugboat Fuel Specifications” has the meaning set forth in clause (3) of

subsection 10.6(F).

“Special Tugboat Noise Specifications” has the meaning set forth in clause (1) of

subsection 10.6(F).

“Specified All-in Variable Cost” means, for an Authorized Disposal Site, an All-in
Variable Cost comprising Service Fee components specified in this Service Contract (or in a
Contract Administration Memorandum) with sufficient pricing details to be able to compute the
All-in-Variable Cost by reference to unit costs, or costs adjusted based on objective indexes set

forth in this Service Contract (or in a Contract Administration Memorandum).
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“Standard & Poor’s” or “S&P” means Standard & Poor’s Ratings Services, a
division of The McGraw-Hill Companies, Inc., or any of its successors and assigns. If such
corporation shall be dissolved or liquidated or shall no longer perform the functions of a
securities rating agency, “Standard & Poor’s” shall be deemed to refer to any other nationally-

recognized securities rating agency designated by the City.
“State” means the State of New York.

“Subcontract” means any agreement or purchase order entered into by the

Company in order to perform the Contract Services.

“Subcontractor” means every person (other than employees of the Company)
employed or engaged by the Company or any person directly or indirectly in privity with the
Company (including all subcontractors and every sub-subcontractor of whatever tier) for any
portion of the Contract Services, whether for the furnishing of labor, materials, equipment,

supplies, services, or otherwise, as limited by subsection 15.9(D).

“Substantiated Costs” means the reasonable direct costs for which Cost

Substantiation has been provided.
“System Cost Component” has the meaning set forth in Section 11.3.

“System Cost Component Adjustment Factor” has the meaning set forth in

subsection 11.22(A).

“Tax” means any tax, fee, levy, duty, impost, charge, surcharge, assessment or

withholding imposed by a Governmental Body.

“Tenth Anniversary Container Adjusted Monthly Cost” has the meaning set forth
in clause (2)(e) of subsection 11.15(D).

“Term” means the Initial Term and any Renewal Term.

“Termination Date” means the effective date of termination of this Service

Contract.
“Ton” means a short ton of 2,000 lbs.

“Total Constructive Loss” means, with respect to an Intermodal Facility, a
Designated Disposal Site, a Designated Alternate Disposal Site or a Marine Transfer Station:
(1) if so determined by the casualty insurance carrier or otherwise agreed to by the parties, an
event resulting in a decision to not repair or reconstruct the facility so affected; or
(2) substantial inoperability for a period of at least nine months following the occurrence of an

Uncontrollable Circumstance.
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“Training Period” has the meaning set forth in subsection 5.1(B).

“Tranche” means, with respect to a category of Designated Transportation
Equipment, a group of one or more items of such category of Designated Transportation
Equipment that is purchased in the same order, whose capital cost is calculated pursuant to
Article XI at the same weighted average capital cost, and becomes included in the Service Fee

on the same date.

“Tranche Effective Date” means, with respect to a Tranche (Tranchey) of a
category of Designated Transportation Equipment, with respect to the initial Minimum
Transportation Equipment Requirement, the MTS-1 Service Date, and with respect to
Additional Transportation Equipment, the applicable Designated Transportation Equipment

Adjustment Effective Date.

“Transaction Form” means any of the Transaction Forms appended to this

Service Contract.

“Transportation Equipment” means Tugboats, Barges, Railcars, Containers,

Reach Stackers, Yard Jockeys, Chassis and Railcar Movers.

“Transportation Equipment Decommissioning Amount” has the meaning set

forth in subsection 11.24(B).

“Transportation Equipment Purchase Price” means, for an item of Company
Owned Transportation Equipment, the amount to be paid by the Company for such
Transportation Equipment determined as set forth in Article XI, but excluding any costs of
transportation from the seller’s site to the place of delivery to the Company, any post-

manufacture storage costs and any applicable sales tax.

“Trolley Track” means the track upon which Shuttle Cars move (as more fully

described in Appendix 1).

“Twentieth Anniversary Container Adjusted Monthly Cost” has the meaning set

forth in clause (2)(e) of subsection 11.15(D).

“Tugboat” means a tugboat conforming to the tugboat specifications described in

Appendix 2 and used by the Company in the performance of the Contract Services.

“Tugboat Noise and Emissions Standards” has the meaning set forth in

subsection 10.6(F).

“Tugboat Specifications” means the Tugboat specifications set forth in

Appendix 2.
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“Tugboat Standards” means the codes and standards set forth in the American
Waterways Responsible Carriers Program established by the American Waterways Operators
and Applicable Law, until such time as the United States Coast Guard enacts Final Subchapter
M Regulations, after which time Tugboat Standards shall mean the requirements of the Final
Subchapter M Regulations and other Applicable Law. Tugboat Standards shall also include the

requirements of subsection 10.6(F).
“TWIC” has the meaning specified in Section 10.4.

“Twice Monthly Billing Period” shall mean a period that occurs twice a Calendar
Month, the first of which ends on the 15t of each Calendar Month, and the second of which
ends of the last day of each Calendar Month, except that: (1) the first Twice Monthly Billing
Period shall begin on the MTS-1 Service Date and shall continue to the last day of the
applicable Twice Monthly Billing Period; and (2) the last Twice Monthly Billing Period shall end
on the last day of the Term. Any computation normally made on the basis of a full Twice
Monthly Billing Period shall be appropriately pro rated for a Twice Monthly Billing Period which
is shorter or to account for a WCAL Level Effective Date, MTS-2 Service Date or a Designated
Transportation Equipment Adjustment Effective Date that occurs on a day other than the first

day of the Twice Monthly Billing Period.

“Unacceptable Waste” means Hazardous Material and other materials that
constitute a threat to health or safety, or violate or cause the violation of any federal or State
Applicable Law, when accepted; provided that small quantities of Hazardous Material or
medical waste to the extent permitted by Applicable Law to be in Municipal Solid Waste shall

not constitute Unacceptable Waste.

“Unadjusted Billing Statement” means a Billing Statement using the

assumptions set forth in subsection 11.25(B).

“Unamortized Value” means the remaining principal balance, at the end of each
Calendar Month, assuming the cost of the asset is financed with a loan and the loan is repaid
with equal monthly payments (i.e., a mortgage style amortization schedule) over the
amortization period, which for Designated Containers (including Replacement Containers)
purchased new is 120 months, which for all other Designated Transportation Equipment
purchased new is 360 months and which for capital investments required as a result of an
Uncontrollable Circumstance is the useful life of the asset for which the capital investment is
made. For Replacement Containers purchased used, the Unamortized Value shall be
calculated as set forth above, but assuming the hypothetical loan is for an amount equal to the
purchase price and the amortization period is equal to the remaining useful life (which shall in
no event be greater than 120 months) of the applicable Replacement Container at the time of
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purchase. For purposes of this definition, the cost of an asset comprising Transportation
Equipment comprises the sum of the applicable (1) Transportation Equipment Purchase Price,
(2) sales tax on the Transportation Equipment Purchase Price and (3) Designated
Transportation Equipment Delivery Costs. Examples are provided in Section 10.9 of

Appendix 10.

“Uncontrollable Circumstance Materiality Threshold” has the meaning set forth

in subsection 13.4(C).

“Uncontrollable Circumstances” means any act, event or condition that is
beyond the reasonable control of the party relying thereon as justification for not performing an
obligation or complying with any condition required of such party under this Service Contract,
and that materially interferes with the performance of its obligations hereunder or increases or
decreases the cost of performing its obligations hereunder, to the extent that such act, event or
condition is not the result of the willful or negligent act, error or omission, failure to exercise

reasonable diligence, or breach of this Service Contract on the part of such party.

Inclusions. Subject to the foregoing, Uncontrollable Circumstances shall

include the following:
(1) a Change in Law;

2) naturally occurring events (except weather conditions normal for the
areas in which the Contract Services are to be performed) such as landslides, underground
movement, earthquakes, lightning, fires, tornadoes, hurricanes, floods, epidemics, and other

acts of God;

(3) explosion, sabotage or similar occurrence, act of a declared public

enemy, extortion, war, terrorist act, blockade or insurrection, riot or civil disturbance;

4) local, regional or national labor disputes, work stoppages and strikes
(a) by employees of a Linehaul Carrier or members of the International Longshoreman’s
Association, or (b) by employees of any Person where continued performance would reasonably

be expected to result in a breach of the peace;

(5) the failure of any Subcontractor (including the Linehaul Carrier) to
furnish services, materials or equipment on the dates agreed to, but only if such failure is the
result of an event which would constitute an Uncontrollable Circumstance if it affected the
Company directly, and the Company is not able after exercising all commercially reasonable

efforts to timely obtain substitutes;
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(6) any failure of the City to provide electricity for the Cranes or any
appropriate Governmental Body or private utility having operational jurisdiction in the areas in
which the Contract Services System is located to provide and maintain utilities to the Contract

Services System which are required for the performance of the Contract Services;

(7) the preemption, confiscation, diversion or destruction of materials or
services by a Governmental Body in connection with a public emergency or any condemnation

or other taking by eminent domain of any material portion of the Contract Services System;

(8) a violation of Applicable Law by a person other than the affected party or

its subcontractors;
9) with respect to the Company, any City Fault;
(10)  with respect to the City, any Company Fault;

(11) as more fully described in Section 10.20, with respect to the Company,
the inability to perform the Contract Services during the City’s dredging activities or as a result

of a decision by the City to not provide dredging services at an MTS;

(12) any act, event, circumstance or Change in Law occurring outside of the
United States (refer to subsection 13.2(B) for limitation in the type of relief for this type of

Uncontrollable Circumstance);

(13) a “force majeure” as defined in the Linehaul Carrier Subcontract to the
extent that it excuses performance of or entitles cost recovery by the Linehaul Carrier

thereunder;

(14) failure by New York Container Terminal, LLC and the Port Authority of
New York and New Jersey to have a remaining term of the Port Authority Lease that is more
than 730 days. As used herein, the term “remaining term of the Port Authority Lease” means a
continuous period during which (i) the Port Authority Lease may not be terminated by a party
absent an event of default of the other party and (ii) the Port Authority Lease does not expire by

its own terms; and

(15) failure by New York Container Terminal, LLC. to perform its obligations
under the New York Container Terminal Agreement in a material respect during a period in
which (i) New York Container Terminal, LLC has filed a petition of voluntary bankruptcy under
the Bankruptcy Code, or consented to the filing of any bankruptcy or reorganization petition
against New York Container Terminal, LLC under the Bankruptcy Code, or filed a petition to
reorganize under the Bankruptcy Code, and in each case such matter remains subject to the

jurisdiction of the Bankruptcy Courts; or (ii) there has been issued an order of a court of
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competent jurisdiction appointing a receiver, liquidator, custodian or trustee of New York
Container Terminal, LLC or of a major part of New York Container Terminal, LLC’s property,
respectively, or the filing against New York Container Terminal, LLC of a petition to liquidiate or
reorganize New York Container Terminal, LLC pursuant to the Bankruptcy Code, and such

order shall not have been discharged or filing dismissed.

Exclusions. It is specifically understood that none of the following acts, events

or circumstances shall constitute Uncontrollable Circumstances:

(1) the failure of the Company to secure Primary Disposal Capacity and

Reserve Disposal Capacity on the Service Date, as set forth in subsection 8.10(C).

2) any nonperformance by the Subcontractor (including the Linehaul

Carrier), except as provided in item (5) of the “Inclusions” portion of this definition;

(3) unless caused by an Uncontrollable Permit Delay, any failure or delay in

obtaining any Initial Company Governmental Approval,

4) any act, event or circumstance that would not have occurred if the

affected party had complied with its obligations under this Service Contract;

)] changes in interest rates, inflation rates, wage rates, insurance costs,
commodity prices, currency values, exchange rates or other general economic conditions except

to the extent any of the foregoing are directly mandated by a Change in Law;

(6) changes in the financial condition of the Company, the Guarantor, the
City or their respective Affiliates or subcontractors, if any, in each case affecting the ability to

perform their respective obligations;

(7) any Legal Proceeding brought against the Company and not the City,
whether or not the Company subsequently seeks to join the City as an additional party, unless
the subject matter of such Legal Proceeding is a failure of the Company to comply with a
Change in Law, in which case the exclusion shall be limited to those costs or effects exceeding
and/or different from those costs or effects that would have been incurred had the Company

complied with the Change in Law;

(8) any act, event, condition or circumstance affecting the Company’s

responsibility to provide for the financing of the performance of the Contract Services;

9) the consequences of error, neglect or omissions by the party claiming the

Uncontrollable Circumstance, its affiliates or subcontractors;
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(10) strikes, work stoppages or labor disputes by employees of the Company,
its Affiliates or any of their Subcontractors (other than by a Linehaul Carrier or by the
International Longshoreman’s Association), but excluding items described in item (4) of the

“Inclusions” portion of this definition;

(11)  union or labor work rules, requirements or demands which have the
effect of increasing the number of employees employed by the Company or otherwise increasing

the cost to the Company of performing the Contract Services unless due to a Change in Law;

(12) any impact of prevailing wage or similar laws, customs or practices on

the Company’s costs;

(13) normal weather conditions for the areas in which the Contract Services

are to be performed;

(14)  with respect to the Designated Disposal Sites, any Authorized Disposal
Site and the Intermodal Facilities, any surface or subsurface geotechnical or hydrological
conditions, including the existence of compressible soil layers, masses, unstable soils,

manmade deposits, and water table fluctuations;

(15) mechanical failure of equipment to the extent not resulting from a

condition that is listed in the “Inclusions” Section of this definition;

(16) power outages to the extent not caused by third party utilities or

resulting from a condition that is listed the “Inclusions” Section of this definition;

(17) failure of the Company to secure patents which may be deemed

necessary for the performance of the Contract Services;

(18) any term or condition of a Host Community Agreement, whether in effect
as of the Contract Execution Date or becoming effective subsequent to the Contract Execution

Date by reason other than Change in Law; and
(19) failure of the City to deliver DSNY-managed Waste for any reason.

“Uncontrollable Permit Delay” means a delay which, with respect to the Initial
Company Governmental Approvals identified in Appendix 5, despite the Company’s use of all
reasonable efforts to obtain such Company Governmental Approvals (including all initial
submissions and timely and complete responses to requests for additional information,
clarification or explanations), results in the delayed issuance of the permit beyond the

applicable date set forth in Appendix 5.

“Unified Variable Operating Cost” has the meaning set forth in Section 11.8.

46
955238.27 026763 CTR



The City of New York Service Contract
Marine Transfer Station Article I — Definitions and Interpretation

“Unified Variable Rate” has the meaning set forth in Section 11.8.

“Unspecified All-in Variable Cost” means, for an Authorized Disposal Site (which
is not a Designated Disposal Site), an All-in Variable Cost that does not meet the standards of

specificity in this Service Contract for it to be a Specified All-in Variable Cost.

“U.S. On-Highway Diesel Index Adjustment Factor” has the meaning set forth in
subsection 11.22(E).

“Variable Operating Cost Component” has the meaning set forth in Section 11.2.
The Variable Operating Cost Component shall not include any amount comprising the Fixed

UCC Cost Per Container calculated pursuant to subsection 11.21(C) and Appendix 16

“Variable Uncontrollable Circumstance Costs” means those Uncontrollable
Circumstance Costs payable by the City to the Company that are measured on a per Container

or per Ton basis.

“Voluntary Diversion” means a deviation from the applicable Designated Waste

Allocation for reasons other than a Forced Diversion.

“Warranty Relief End Date” has the meaning set forth in clause (1) of subsection

7.10(F).

“Waste Acceptance Fraction” with respect to any particular Calendar Month
means a fraction: (1) the numerator of which is the positive difference, if any, between (a) the
number of Tons of DSNY-managed Waste accepted by the Company for transport and disposal
during such Calendar Month pursuant to this Service Contract, and (b) the number of Tons of
Improperly Transported or Disposed of DSNY-managed Waste; and (2) the denominator of
which is the sum of (a) the number of Tons of Wrongfully Rejected Waste during such Calendar
Month, (b) the number of Tons of DSNY-managed Waste that (i) the Company did not accept
during such Calendar Month due to the loss, damage or destruction of any part of the Contract
Services System as to which the Company is obligated to maintain an “all risk property
damage” policy of Required Insurance hereunder (including related business interruption and
extra expense insurance), irrespective of whether such policy has been maintained, and (ii) are,
or if the policy had been maintained would have been, covered by the level of business
interruption and extra expense insurance coverage required thereunder, subject however to
any retention period, deductibles or limitations permitted therein, and (c) the number of Tons
of DSNY-managed Waste accepted by the Company pursuant to this Service Contract for
transport and disposal during such Calendar Month. The number of Tons of Improperly
Transported or Disposed of DSNY-managed Waste shall be included as part of the Waste

Acceptance Fraction for the Calendar Month when such DSNY-managed Waste was actually
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improperly transported or, if the City discovers and notifies the Company that such DSNY-
managed Waste was improperly transported during a later Calendar Month, during such later
Calendar Month.

“Waste Allocation Methodology” means the methodology for allocating DSNY-
managed Waste between the Intermodal Facilities, Designated Disposal Sites and a Designated

Alternate Disposal Site set forth in Section 8.9.

“Waste Transport and Disposal Guarantee” has the meaning specified in

Section 8.2.
“WCAL” means Weekly Container Acceptance Limit.

“WCAL Level” means any of the WCAL Levels set forth in the WCAL Tables in
Appendix 4.

“WCAL Level Effective Date” means, with respect to any new WCAL Level, the
date (taking into account the amount of time it will take to procure any Additional
Transportation Equipment) on which Contract Services at such new WCAL Level is scheduled

to begin and the Service Fee is adjusted.
“WCAL Table” means each of the tables designating WCAL Levels in Appendix 4.

“Weekly Container Acceptance Limit” means the maximum number of
Containers that the Company is obligated to accept during an Operating Week as set forth in

Section 7.4 and Appendix 4.

“Weigh Scales” means the scales at each Marine Transfer Station for weighing in
vehicles loaded with DSNY-managed Waste and weighing out unloaded vehicles, described in

Section 7.12.

“Wrongfully Rejected Waste” means, with respect to a Marine Transfer Station,
DSNY-managed Waste that is removed from the processing floor of the Marine Transfer Station
after delivery or diverted from the Marine Transfer Station prior to delivery and re-routed for
alternate disposal: (1) on account of the unexcused failure of the Company to comply with the
Container Acceptance Guarantee (or, during the Ramp-up Period, the applicable Modified
Container Acceptance Guarantee); or (2) due to the City making a determination that it must

divert DSNY-managed Waste from the Marine Transfer Station pursuant to Section 7.11.

“Yard Jockey” means a yard jockey conforming to the Yard Jockey Specifications

and used by the Company in the performance of the Contract Services.
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“Yard Jockey Capital Cost Component” has the meaning set forth in

Section 11.18.

“Yard Jockey Monthly Cost” is used with reference to the monthly amount
payable by the City with respect to all Company Owned Yard Jockeys within a Tranche, and

has the meaning set forth in subsection 11.17(D).

“Yard Jockey Monthly Unit Cost” is used with reference to the monthly amount
payable by the City with respect to a single Company Owned Yard Jockeys within a Tranche,

and has the meaning set forth in subsection 11.17(D).

“Yard Jockey Specifications” means the specification for Yard Jockeys set forth

in Appendix 2.

SECTION 1.2. INTERPRETATION. In this Service Contract notwithstanding any

other provision hereof:

(A) References Hereto. The terms “hereby,” “hereof,” “hereto,” “herein,”

“hereunder” and any similar terms refer to this Service Contract.

(B) Gender and Plurality. Words of the masculine gender mean and include

correlative words of the feminine and neuter genders, and words importing the singular

number mean and include the plural number and vice versa.

©) Persons. Words importing persons include firms, companies,
associations, joint ventures, general partnerships, limited partnerships, limited liability
companies, trusts, business trusts, corporations and other legal entities, including public

bodies, as well as individuals.

(D) Headings. The table of contents and any headings preceding the text of
the Articles, Sections and subsections of this Service Contract shall be solely for convenience of

reference and shall not affect its meaning, construction or effect.

(E) Entire Service Contract. This Service Contract contains the entire

agreement between the parties hereto with respect to the transactions contemplated by this
Service Contract. Without limiting the generality of the foregoing, this Service Contract shall
completely and fully supersede all other understandings and agreements between the parties
with respect to such transactions, including those contained in the City’s RFP, the proposal of
the Company submitted in response thereto, and any amendments or supplements to the RFP

or the proposal.

(F) Standards of Workmanship and Materials. Any reference in this Service

Contract to materials, equipment, systems or supplies (wWhether such references are in lists,
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notes, specifications, schedules, or otherwise) shall be construed to require the Company to
furnish the same in accordance with the grades and standards therefor indicated in this
Service Contract. Where this Service Contract does not specify any explicit quality or standard
for materials or workmanship, the Company shall use only workmanship and materials of a
quality consistent with that of workmanship and materials specified elsewhere in the Contract

Standards.

(G) Technical Standards and Codes. References in this Service Contract to

all professional and technical standards, codes and specifications are to the most recently
published professional and technical standards, codes and specifications of the institute,
organization, association, authority or society specified, all as in effect as of the Contract

Execution Date.

(H) Liquidated Damages. This Service Contract provides for the payment of

liquidated damages in certain circumstances of nonperformance, breach and default. Each
party agrees that the damaged party’s actual damages in each such circumstance would be
difficult or impossible to ascertain, and that the liquidated damages provided for herein with
respect to each such circumstance do not constitute a penalty and are intended to place the
damaged party in the same economic position as it would have been in had the circumstance

not occurred.

1] Causing Performance. A party shall itself perform, or shall cause to be

performed, the obligations affirmatively undertaken by such party under this Service Contract,
subject to any limitations specifically imposed hereby with respect to Subcontractors or

otherwise.

J) Party Bearing the Cost of Performance. All obligations undertaken by

each party hereto shall be performed at the cost of the party undertaking the obligation, unless
the other party has explicitly agreed herein to bear all or a portion of the cost either directly or

by reimbursement to the other party or through an adjustment to the Service Fee.

(K) Assistance. The obligations of a party to cooperate with, to assist or to
provide assistance to the other party hereunder shall be construed as an obligation to use the
party’s personnel resources to the extent reasonably available in the context of performing their
normal duties, and not to incur material additional overtime or third party expense unless

requested and reimbursed by the assisted party.

(L) Good Industry Practice and Good Engineering and Construction Practice.

Good Industry Practice and Good Engineering and Construction Practice shall be utilized

hereunder, among other things, to implement, and in no event displace or lessen the
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stringency of, the Contract Standards. In no event shall Good Industry Practice relieve either

party of its express obligations hereunder.

(M) Compliance with and Applicability and Stringency of Contract Standards.

The Company shall comply with the Contract Standards in providing the Contract Services.
The Company shall be obligated to comply only with those Contract Standards which are
applicable in any particular case. Where more than one Contract Standard applies to any
particular performance obligation of the Company hereunder, each such applicable Contract
Standard shall be complied with. In the event there are different levels of stringency among
such applicable Contract Standards, the most stringent of the applicable Contract Standards

shall govern.

(N) PPB Rules. This Service Contract is subject to the PPB Rules. In the
event of a conflict between the PPB Rules and a provision of this Service Contract, the PPB

Rules shall govern.

(@) Approvals and Consents. Any approval, consent, or satisfaction required

of either party hereunder shall not unreasonably be withheld, delayed or conditioned, except
where such approval, consent, or satisfaction may be given in the sole discretion of the

approving or consenting party under an express provision hereof.

P) Delivery of Documents in Digital Format. The Company is obligated to
deliver reports, records, plans, drawings, specifications, proposals and other documentary
submittals in connection with the performance of its duties hereunder. The Company agrees
that all such documents shall be submitted to the City both in printed form (in the number of
copies indicated) and, at the City’s request, in digital form. Electronic copies shall consist of
computer readable data submitted in any standard interchange format which the City may

reasonably request to facilitate the administration and enforcement of this Service Contract.

Q) Removal of Records from Premises. Where performance of this Service

Contract involves use by the Company of DSNY papers, files, data or records at DSNY facilities
or offices, the Company shall not remove any such papers, files, data or records, therefrom

without the prior approval of the DSNY’s designated official.

(R) Legal Provisions Deemed Included. Notwithstanding subsection (E) of

this Section, it is the intent and understanding of the parties to this Service Contract that each
and every provision of law required to be inserted in this Service Contract shall be and is
inserted herein. Furthermore, it is hereby stipulated that every such provision is to be deemed
to be inserted herein, and if, through mistake or otherwise, any such provision is not inserted,

or is not inserted in correct form, then this Service Contract shall forthwith upon the
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application of either party be amended by such insertion so as to comply strictly with the law

and without prejudice to the rights of either party hereunder.

(S) Severability. If any clause, provision, subsection, Section or Article of
this Service Contract shall be ruled invalid by any court of competent jurisdiction, then the
parties shall: (1) promptly negotiate a substitute for such clause, provision, subsection,
Section or Article which shall, to the greatest extent legally permissible, effectuate the intent of
the parties in the invalid clause, provision, subsection, Section or Article; (2) if necessary or
desirable to accomplish item (1) of this subsection, apply to the court having declared such
invalidity for a judicial construction of the invalidated portion of this Service Contract; and
(3) negotiate such changes, in substitution for or addition to the remaining provisions of this
Service Contract, as may be necessary in addition to and in conjunction with items (1) and (2)
of this subsection to effect the intent of the parties in the invalid provision. The invalidity of
such clause, provision, subsection, Section or Article shall not affect any of the remaining
provisions hereof, and this Service Contract shall be construed and enforced as if such invalid

portion did not exist.

(T) Drafting Responsibility. Notwithstanding the City’s having assumed

primary drafting responsibility for the main body and certain Appendices to this Service
Contract, or the Company’s having assumed primary drafting responsibility for certain
Appendices to this Service Contract, neither party shall be held to a higher standard than the
other party in the interpretation or enforcement of this Service Contract as a whole or any

portion hereof as a result of having assumed such drafting responsibility.

(U) No Third Party Rights. This Service Contract is exclusively for the benefit

of the City and the Company and shall not provide any third parties with any remedy, claim,

liability, reimbursement, cause of action, or other rights.

V) References to Days, Weeks or Years. Except as otherwise provided

herein, all references to days, weeks or years are references to calendar days, calendar weeks

or calendar years.

(W) References to Including. All references to “include” or “including” herein

shall be interpreted as meaning “include without limitation” or “including without limitation.”

(X) References to Knowledge. All references to “knowledge,” “knowing,”

“know” or “knew” shall be interpreted as references to a party having actual knowledge.

(Y) Counterparts. This Service Contract may be executed in any number of
original counterparts. All such counterparts shall constitute but one and the same Service

Contract.
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2) Governing Law. This Service Contract shall be governed by and

construed in accordance with the applicable laws of the State of New York.

(AA) Defined Terms. The definitions set forth in Section 1.1 shall control in

the event of any conflict with the definitions used in the recitals hereto.

(BB) Actions of the City in its Governmental Capacity. Nothing in this Service

Contract shall be interpreted as limiting the rights and obligations of the City in its
governmental or regulatory capacity, or as limiting the right of the Company to bring any
action against the City, not based on this Service Contract, arising out of any act or omission of

the City in its governmental or regulatory capacity.

(CC) Certain General Provisions Governing City Contracts for Consultants,

Professional and Technical Services. The parties to this Service Contract understand and

intend to be bound by each and every provision set forth in Appendix 8.

(DD) Violation of Law; Third Party Privilege. No provision of this Service

Contract shall be construed as requiring a party to violate any governmental law, rule or
regulation in the performance of its duties hereunder, or to waive any legal privilege recognized

by the courts of the State.
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SECTION 2.1. REPRESENTATIONS AND WARRANTIES OF THE COMPANY. The

Company represents and warrants that:

(A) Existence and Powers. The Company is a limited partnership duly

organized, validly existing and in good standing under the laws of the State of Delaware, with
the full legal right, power and authority to enter into and perform its obligations under this

Service Contract.

(B) Due Authorization and Binding Obligation. This Service Contract has

been duly authorized, executed and delivered by all necessary partnership action of the
Company and constitutes a legal, valid and binding obligation of the Company, enforceable
against the Company in accordance with its terms, except to the extent that its enforceability

may be limited by the Bankruptcy Code or by equitable principles of general application.

(@] No Conflict. To the best of its knowledge, neither the execution and
delivery by the Company of this Service Contract nor the performance by the Company of its
obligations in connection with the transactions contemplated hereby or the fulfillment by the
Company of the terms or conditions hereof: (1) conflicts with, violates or results in a breach of
any constitution, law or governmental regulation applicable to the Company; or (2) conflicts
with, violates or results in a breach of any order, judgment or decree, or any contract,
agreement or instrument to which the Company is a party or by which the Company or any of

its properties or assets are bound, or constitutes a default under any of the foregoing.

(D) No Approvals Required. No approval, authorization, order or consent of,

or declaration, registration or filing with, any Governmental Body is required for the valid
execution and delivery of this Service Contract by the Company; and no approval,
authorization, order or consent of, or declaration, registration or filing with, any Governmental
Body (except for the registration of this Service Contact by the City) is required for the
performance by the Company of its performance or other obligations hereunder except such as
have been duly obtained or, with respect to the Contract Services System Improvements, those
which are not obtainable as of the date hereof, but for which the Company will apply on a
timely basis and which the Company reasonably believes will be obtained at such time and
with such terms and conditions as will not interfere with the Company’s ability to perform the

Contract Services.
(E) No Litigation. To the best of its knowledge, there is no Legal Proceeding

before or by any Governmental Body pending, overtly threatened or publicly announced against
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the Company, in which an unfavorable decision, ruling or finding could reasonably be expected
to have a material and adverse effect on the execution and delivery of this Service Contract by
the Company, or the validity, legality or enforceability of this Service Contract against the
Company or any other agreement or instrument entered into by the Company in connection
with the transactions contemplated hereby, or on the ability of the Company to perform its

obligations hereunder or under any such other agreement or instrument.

(F) Applicable Law Compliance. To the best of its knowledge, neither the

Company nor the Guarantor is in material violation of any law, order, rule or regulation that
(1) is applicable to any of the Authorized Disposal Sites, (2) would adversely affect the
Company’s ability to perform the Contract Services, or (3) if continuing beyond any applicable

notice and cure period under this Service Contract, would constitute a default hereunder.

(G) Claims or Demands. To the best of its knowledge, there are no material

and adverse claims or demands based in environmental, contract or tort law pending or
threatened against the Company or any of its Affiliates that (1) would materially adversely
affect the Company’s ability to perform the Contract Services, or (2) if continuing beyond any
applicable notice and cure period under this Service Contract, would constitute a default

hereunder.

(H) Procurement of Service Contract. No person or selling agency has been

employed or retained by the Company or an Affiliate to solicit or secure this Service Contract
upon an agreement or understanding for a commission, percentage, brokerage fee, contingent
fee, or any other compensation that is conditioned on securing this Service Contract. No
payment, gift or thing of value has been made, given or promised to obtain this Service

Contract or any other agreement between the parties.

1] Practicability of Performance. The Company assumes the risk of the

practicability and possibility of performance of the Contract Services on the scale, within the
time for completion and in the manner required hereunder, even though such performance
may involve technological or market breakthroughs or overcoming facts, events or
circumstances (other than Uncontrollable Circumstances) which may be different from those
assumed by the Company in entering into this Service Contract, and agrees that sufficient
consideration for the assumption of such risks and duties is included in the Service Fee. No
impracticability or impossibility of any of the foregoing shall itself be deemed to constitute an
Uncontrollable Circumstance, but if an Uncontrollable Circumstance causes such
impracticality or impossibility, the Uncontrollable Circumstance shall be treated no differently

under this Service Contract by reason of this subsection.
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J) Patents and Licenses. The Company owns, or is expressly authorized to

use under patent rights, licenses, franchises, trademarks or copyrights, the technology
necessary to perform the Contract Services without any known material conflict with the rights

of others.

(K) Information Supplied by the Company and the Guarantor. To the best of

its knowledge, the information supplied and representations and warranties made by the
Company and the Guarantor in all submittals, as amended and supplemented, made in
response to the RFP and in all post-proposal submittals with respect to the Company and the
Guarantor (and, to the best of its knowledge, all information supplied in such submittals with

respect to any Subcontractor) are true, correct and complete in all material respects.

(L) Conflict of Interest. Neither the Company nor any of its directors,

officers, members, partners or employees, has any interest nor shall they acquire any interest,
directly or indirectly, which would or may conflict in any manner or degree with the
performance or rendering of the Contract Services, and, in the performance of this Service

Contract, no person having such interest or possible interest shall be employed by it.
(M) Fair Practices. Under penalty of perjury, to the best of its knowledge:

(1) The prices in this Service Contract have been arrived at independently
without collusion, consultation, communication, or agreement (for the purpose of restricting
competition, as to any matter relating to such prices) with any other proposer or with any

competitor;

2) Unless otherwise required by law, the prices which have been quoted in
this Service Contract and on the proposal submitted by the Company have not been knowingly
disclosed by the Company prior to the proposal opening, directly or indirectly, to any other

proposer or to any competitor; and

(3) No attempt has been made or will be made by the Company to induce
any other person, partnership or corporation to submit or not to submit a proposal for the

purpose of restricting competition.

The fact that the Company (1) has published price lists, rates, or tariffs covering items being
procured, (2) has informed prospective customers of proposed or pending publication of new or
revised price lists for such items, or (3) has sold the same items to other customers at the same
prices being proposed, does not constitute, without more, a disclosure within the meaning of

the above.
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SECTION 2.2. REPRESENTATIONS AND WARRANTIES OF THE CITY. The City

represents and warrants that:

(A) Existence and Powers. The City is a municipal corporation duly

organized, validly existing under the laws of the State, with the full legal right, power and

authority to enter into and perform its obligations under this Service Contract.

(B) Due Authorization and Binding Obligation. This Service Contract has

been duly authorized, executed and delivered by all necessary corporate action of the City and,
when registered with the office of the Comptroller, will constitute a legal, valid and binding
obligation of the City, enforceable against the City in accordance with its terms, except to the
extent that its enforceability may be limited by the Bankruptcy Code or by equitable principles

of general application, and subject in all respects to the provisions of Section 12.8.

©) No Approvals Required. No approval, authorization, order or consent of,

or declaration, registration or filing with, any Governmental Body, except for registration with
the office of the Comptroller, is required for the valid execution and delivery of this Service
Contract by the City or the performance of its payment or other obligations hereunder except
such as have been duly obtained or made; provided, however, that payment obligations are

subject in all respects to the provisions of Section 12.8.
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ARTICLE III

TERM

SECTION 3.1. CONTRACT EFFECTIVE DATE.

(A) Requirements. This Service Contract shall be effective, and the Contract

Effective Date shall be deemed to have occurred, when:

(1) it has been executed and delivered by the Company;

(2) if and to the extent required by Applicable Law it has been:

approved by the Mayor of the City of New York (the “Mayor”)
pursuant to the provisions of Executive Order No. 42, dated
October 9, 1975, in the event the Executive Order requires such

approval,

certified by the Mayor (Mayor’s Fiscal Committee created
pursuant to Executive Order No. 43, dated October 14, 1975) that
performance of this Service Contract will be in accordance with

the City’s financial plan; and

approved by the New York State Financial Control Board (the
“Board”) pursuant to the New York State Financial Emergency Act
for the City of New York, as amended, (the “Act”), in the event
regulations of the Board pursuant to the Act required such

approval,;

(3) it has been executed and delivered by the City (delivery by the City shall

be deemed to occur concurrently with registration by the Comptroller);

4) it has been registered in accordance with New York City Charter Section

328 and the PPB Rules; and

)] the New York Container Terminal Agreement has been executed by the

Company and New York Container Terminal, LLC and all required approvals and

ratifications have occurred.

The requirements of this Section shall be in addition to, and not in lieu of, any approval or

authorization otherwise required for the expenditure of City funds.

(B) Rights and Obligations. All rights, obligations and liabilities of the

parties shall commence on the Contract Effective Date, subject to the terms and conditions of

this Service Contract. If the Company has executed and delivered this Service Contract but the
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Contract Effective Date has not occurred within nine months following such execution and
delivery, then the Company shall have the right, in its sole and absolute discretion, to

terminate this Service Contract by providing written notice of termination to the City.
SECTION 3.2. TERM.

(A) Initial Term. With respect to MTS-1, this Service Contract shall become
effective on the Contract Effective Date, and shall continue in effect for 20 years following MTS-
1 Service Date (the period from the Contract Effective Date to the twentieth anniversary of such
MTS-1 Service Date constituting the “Initial Term”), unless terminated earlier or renewed
pursuant to subsection (B) or (C) of this Section. With respect to MTS-2, this Service Contract
shall become effective on the MTS-2 Notice to Proceed Date, and shall continue in effect to the
end of the Initial Term, unless terminated earlier or renewed pursuant to subsection (B) or (C)

of this Section.

(B) Renewal Terms. At the City’s sole option, this Service Contract may be

renewed and extended, with respect to MTS-1 or both MTS-1 and MTS-2, for up to two

additional five-year terms beyond the end of the Initial Term. The first such renewal term
would be the “Initial Renewal Term”. The second such renewal term would be the “Additional
Renewal Term”. Each such renewal term individually or in the aggregate would be a “Renewal
Term”. The Company shall give the City notice of the approaching expiration of the Initial Term
and any additional five-year Renewal Term no later than 360 days and no earlier than
540 days prior to such expiration (the “Company Notice of Expiration Date”). The City, not
later than 270 days prior to the expiration of the Initial Term and any Renewal Term, shall give
the Company notice of its intent, if applicable, to exercise its renewal option with respect to
MTS-1 or both MTS-1 and MTS-2 (the “City Notice of Renewal Date”). Failure by the Company
to deliver the notice required under this Section by the Company Notice of Expiration Date
shall not constitute a default hereunder; the sole remedy of the City shall be, for each day of
Company delay in delivering the notice to the City, to extend the City Notice of Renewal Date by
one day; and, if the Company’s delay in delivering the notice results in the expiration of the
then applicable Term prior to the City Notice of Renewal Date (as extended), the City may, at its
sole discretion, for each day of Company delay, extend the then applicable Term by one day. If
the City delivers the notice required by this subsection, this Service Contract shall remain in

effect during the Renewal Term specified in the City’s notice.

(@] Term. The Initial Term and any Renewal Term constitute the “Term”. If
this Service Contract is terminated pursuant to the termination provisions of Article XII, (i) with

respect to MTS-2 only, the Term as it applies to MTS 2 shall be deemed to have ended as of the
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date of such termination, and (ii) with respect to both MTS-1 and MTS-2, the Term shall be

deemed to have ended as of such date of termination.
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SECTION 4.1. DEVELOPMENT PERIOD GENERALLY. With respect to each

Marine Transfer Station, the Development Period is that period beginning on the date of Notice

to Proceed and ending on the Service Date for the applicable Marine Transfer Station.

SECTION 4.2. CITY NOTICES TO PROCEED. The City shall issue a Notice to

Proceed for MTS-1 promptly upon satisfaction of the conditions in Section 3.1 to the Company
directing the Company to commence performance of Company MTS-1 Development Period
Obligations. The City shall have the right but not the obligation (as determined by the City in
its sole discretion), to issue a Notice to Proceed for MTS-2 to the Company directing the
Company to commence performance of Company MTS-2 Development Period Obligations.
Each Notice to Proceed shall include (1) with respect to MTS-1, the date when the City
reasonably expects to complete the work described in clause (1) of subsection 4.4(A), and
(2) with respect to MTS-2, the date when the City reasonably expects to complete the work
described in clause (1) of subsection 4.4(B), (with respect to a Marine Transfer Station, the
“MTS Modification Projected Completion Date”). The date of the Notice to Proceed for MTS-1
shall be the “MTS-1 Notice to Proceed Date”. The date of the Notice to Proceed for MTS-2 shall
be the “MTS-2 Notice to Proceed Date”. If the MTS-1 Notice to Proceed Date has not occurred
within 12 months following the Contract Effective Date, then the Company shall have the right,
in its sole and absolute discretion, to terminate this Service Contract by providing written

notice of termination to the City by the 15t month following the Contract Effective Date.

SECTION 4.3. CITY TERMINATION RIGHTS DURING THE DEVELOPMENT
PERIOD. During the Development Period, the City shall have the right to terminate this

Service Contract, with respect to either MTS-2 or both of the Marine Transfer Stations, for
convenience as set forth in Section 12.4, and for an Event of Default by the Company as set
forth in Section 12.2. The City may not terminate this Service Contract pursuant to this

Section with respect to just MTS-1 and not MTS-2.

SECTION 4.4. CITY DEVELOPMENT PERIOD OBLIGATIONS.

(A) City MTS-1 Development Period Obligations. Following the issuance of

the MTS-1 Notice to Proceed, the City shall proceed with reasonable diligence to perform the
following obligations (“City MTS-1 Development Period Obligations”), each of which shall be a
condition precedent to the establishment of the MTS-1 Service Date:

(1) City Modification and Completion of MTS-1. The City shall proceed with

the planning, permitting, environmental review, public approval, design and

61
955238.27 026763 CTR



The City of New York Service Contract
Marine Transfer Station Article IV — Development Period

construction work necessary to modify MTS-1 so as to be capable of delivering
Containerized Waste in accordance with this Service Contract, including installation of

the Cranes.

(2) City to Make Plans Available to Company. The City shall make available

to the Company, upon the reasonable request of the Company, plans and designs
relating to that portion of MTS-1 affecting the Contract Services, including Barge
loading and docking areas, Crane design and specifications and other areas reasonably

requested by the Company.

(3) Governmental Approvals. The City shall submit all applications for all

Governmental Approvals which it is obligated to submit under Applicable Law with
respect to operations of MTS-1, and shall cooperate with the Company in the
submission of all applications for the Governmental Approvals, which the Company is

obligated to obtain in order to perform the Contract Services.

4) Notice of Completion of MTS-1 Modifications. The City shall notify the

Company upon completion of the Marine Transfer Station Modifications at MTS-1,
including installation and testing of the Cranes, and of the readiness of MTS-1 for the
commencement of the Training Period and the Ramp-Up Period as set forth in

Section 5.1.

(B) City MTS-2 Development Period Obligations. Following the issuance of

the MTS-2 Notice to Proceed, the City shall proceed with reasonable diligence to perform the
following obligations (“City MTS-2 Development Period Obligations”), each of which shall be a
condition precedent to the establishment of the MTS-2 Service Date:

(1) City Modification and Completion of MTS-2. The City shall proceed with

the planning, permitting, environmental review, public approval, design and
construction work necessary to modify MTS-2 so as to be capable of delivering
Containerized Waste in accordance with this Service Contract, including installation of

the Cranes.

2) City to Make Plans Available to Company. The City shall make available

to the Company, upon the reasonable request of the Company, plans and designs
relating to that portion of MTS-2 affecting the Contract Services, including Barge
loading and docking areas, Crane design and specifications and other areas reasonably

requested by the Company.

(3) Governmental Approvals. The City shall submit all applications for all

Governmental Approvals which it is obligated to submit under Applicable Law with
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respect to operations of MTS-2, and shall cooperate with the Company in the
submission of all applications for the Governmental Approvals, which the Company is

obligated to obtain in order to perform the Contract Services.

4) Notice of Completion of MTS-2 Modifications. The City shall notify the

Company upon completion of the Marine Transfer Station Modifications at MTS-2,
including installation and testing of the Cranes, and of the readiness of MTS-2 for the
commencement of the Training Period and the Ramp-Up Period as set forth in

Section 5.1.

SECTION 4.5. CITY RIGHTS TO CEASE OR DEFER WORK. The City shall have

the right, in its sole discretion, to cease or defer work on either MTS-1 or MTS-2, or both, and

upon any such cessation, the City shall so notify the Company.

SECTION 4.6. COMPANY DEVELOPMENT PERIOD OBLIGATIONS.

(A) Company MTS-1 Development Period Obligations. Following the
issuance of the MTS-1 Notice to Proceed and prior to the MTS-1 Scheduled Service Date, the

Company shall perform the following obligations (“Company MTS-1 Development Period
Obligations”), each of which shall be a condition precedent to the establishment of the MTS-1

Service Date:

(1) Preparation of Company Development Plan. The Company shall prepare

and deliver to the City the Company Development Plan required pursuant to

Section 4.9.

2) Company Emergency Plan. At least 180 days prior to the beginning of

the Ramp-Up Period for MTS-1, the Company shall prepare and deliver to the City the

emergency plan required in accordance with Section 10.15.

(3) Governmental Approvals. The Company shall (i) apply for and obtain all

Company Governmental Approvals, and (ii) provide reasonable assistance to the City in
connection with the City’s obtaining any City Governmental Approvals or obtaining
amendments to any City Governmental Approvals, in each case as are necessary to

commence and continue the performance of the Contract Services.

4) Disposal Capacity. The Company shall arrange for, obtain, secure and

provide evidence in form and substance satisfactory to the City, of the necessary
disposal capacity sufficient to comply with Section 8.10, including identification of all

Authorized Disposal Sites, Primary Disposal Capacity and Reserve Disposal Capacity.
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(S) Acquiring Transportation Equipment and Operating Equipment. The

Company shall place an order for the manufacture and purchase or leasing of new
Transportation Equipment (other than Tugboats, which may be Fleet Tugboats) in
quantities sufficient to perform the Contract Services, and shall acquire and accept
delivery of the Transportation Equipment in an amount at least equal to the Minimum
Transportation Equipment Requirement and all Operating Equipment necessary to

perform the Contract Services with respect to MTS-1.

(@] Control of the Contract Services System. The Company shall arrange for,

obtain and provide evidence in form and substance satisfactory to the City of
ownership of, or a leasehold or other contractual interest in (including obtaining
adequate financing for or otherwise providing sufficient capital for the development of
the Contract Services System pursuant to Section 4.10), all components of the
Contract Services System sufficient to permit the Company to provide the Contract

Services as of the Scheduled Service Date.

(7) Construction of the Contract Services System Improvements. The

Company shall design, construct and commission the Contract Services System
Improvements in accordance with the Contract Standards. Once completed, the
Company shall provide evidence in form and substance satisfactory to the City that the
Contract Services System is complete in all material respects sufficient to permit the
Company to operate the Contract Services System in accordance with the Contract

Standards.

(8) Completion of Practice Operations at MTS-1 and Achievement of the

MTS-1 Service Date. The Company shall complete such practice operations as it

requires at MTS-1 in accordance with Article V and achieve the MTS-1 Service Date.

9) Host Community Agreement. The Company shall certify to the City that

the Host Community Agreements with the City of Chester, PA and Lee County, SC
remain in full force and effect, and do not contain any term or condition that would
materially impair the ability of the Company to perform the Contract Services, and
confirm that there are no other Host Community Agreements relating to the Contract

Services.

(10) Insurance. The Company shall certify and provide evidence that all
Required Insurance provided by the Contract Execution Date is in full force and effect,
and obtain all additional Required Insurance required by this Service Contract on or

prior to the times set forth in this Service Contract, and deliver copies of the applicable
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policies of Required Insurance to the City. The Company shall deliver the certifications

required pursuant to subsections 13.1(C) and 13.1(D).

(11) Contact Information. The Company shall submit to the City the contact

information specified in Section 15.22.

(12) Company Compliance with Applicable Law. The Company shall certify to

the City that, as of the MTS-1 Service Date, the Company is in substantial compliance
with all Applicable Law, non-compliance with which would have a material and adverse
effect upon its business or its ability to perform its obligations under this Service

Contract.

(13) Financial Condition. The Company shall submit to the City evidence of

availability of financing for the Contract Service System Improvements necessary to

provide the Contract Services required for MTS-1 pursuant to Section 4.10.

(14) Documents Evidencing Required Activities. The Company shall have

provided to the City copies of all filings and reports conducted, prepared or obtained

with respect to or evidencing the Company’s activities pursuant to this Section.

(15) Delivery of Service Period Letter of Credit. The Company shall have

delivered to the City the Service Period Letter of Credit required pursuant to subsection
14.2(A).

(B) Company MTS-2 Development Period Obligations. Following the

issuance of the Notice to Proceed for MTS-2 and prior to the MTS-2 Service Date, and to the
extent not already completed as part of the Company MTS-1 Company Development Period
Obligations, the Company shall perform the following obligations (“Company MTS-2
Development Period Obligations”), each of which shall be a condition precedent to the

establishment of the MTS-2 Service Date:

(1) Completion of All MTS-1 Development Period Obligations. The Company

shall complete all of the MTS-1 Development Period Obligations as they may apply to
MTS-2.

2) Acquiring Transportation Equipment. The Company shall place an order

for the manufacture and purchasing or leasing of new Transportation Equipment
(other than Tugboats, which may be fleet Tugboats) in incremental quantities sufficient
to perform the Contract Services applicable with respect to MTS-1 and MTS-2
combined, and shall acquire and accept delivery of the incremental quantities of
Transportation Equipment in an amount sufficient to satisfy the Minimum
Transportation Equipment Requirement at the WCAL Level that will then be in effect
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and all additional Operating Equipment necessary to perform the Contract Services

with respect to MTS-2.

(3) Completion of Practice Operations at MTS-2 and Achievement of the

MTS-2 Service Date. The Company shall complete such practice operations as it

requires at MTS-2 in accordance with Article V and achieve the MTS-2 Service Date.

“4) Documents Evidencing Required Activities. The Company shall provide

to the City copies of all filings and reports conducted, prepared or obtained with

respect to or evidencing the Company’s activities pursuant to this Section.

SECTION 4.7. SITE SUITABILITY; MARINE TRANSFER STATION
MODIFICATIONS, AND ACCESS.

(A) City Representation as to the Marine Transfer Stations and the Marine

Transfer Station Modifications. The City represents that the Marine Transfer Station

Modifications shall be built substantially in accordance with the plans and specifications that
have previously been made available to the Company. If the City makes material revisions to
the plans and specifications of a Marine Transfer Station or the Marine Transfer Station
Modifications, the City will provide such revisions to the Company for its review and
determination whether such revisions will affect the Contract Services. Any agreement reached

with respect to such revisions will be set forth in a Contract Administration Memorandum.

(B) Company Confirmation of Review of Sites and Specifications. The

Company acknowledges that its agents and representatives have visited, inspected, examined,
and are familiar with the Marine Transfer Stations. The Company further acknowledges that it
has reviewed the most recent plans and specifications provided by the City with respect to the
Marine Transfer Station Modifications (including the design of, and construction and
installation of the Cranes), and, if the Marine Transfer Station Modifications are completed
substantially in accordance with such plans and specifications, the Company is satisfied that
the Marine Transfer Stations will be adequate to enable the Company to perform the Contract

Services.

(@] Marine Transfer Station Site Access During the Development Period.

During the Development Period, the City shall provide the Company with reasonable access to
each Marine Transfer Station for the purpose of reviewing the progress of the construction of
the Marine Transfer Station and performing all necessary onsite activities. Such access shall

be subject to the City’s prior approval which shall not be unreasonably withheld.

(D) ADA Exemption. The City has received confirmation from the New York

City Department of Buildings that under Applicable Law the Marine Transfer Station and the

66
955238.27 026763 CTR



The City of New York Service Contract
Marine Transfer Station Article IV — Development Period

Marine Transfer Station Modifications are exempt from compliance with the Americans with

Disabilities Act of 1990 (ADA), 42 U.S.C. §§ 12101 et seq (2008).

SECTION 4.8. CRANE ACCEPTANCE TEST.

(A) Company Review of Crane Acceptance Test Protocols. The Company has

reviewed the testing protocols and standards set forth in the Crane Acceptance Test. The Crane
Acceptance Test protocols and standards are acceptable to the Company. The City shall
provide the Company with adequate notice of the Crane Acceptance Test and the Company

Representative may be present to observe the Crane Acceptance Test.

(B) Certification. Upon successful completion of the Crane Acceptance Test,
the City shall furnish the Company a certificate acknowledging that the Cranes have

successfully passed the Crane Acceptance Test.

SECTION 4.9. COMPANY PREPARATION OF A DEVELOPMENT PLAN. Within

30 days following the Notice to Proceed with respect to MTS-1, the Company shall prepare and
deliver to the City a development plan detailing the efforts to be made by the Company in
satisfying the Company MTS-1 Development Period Obligations and the Company MTS-2
Development Period Obligations set forth in Section 4.6 (the “Company Development Plan”).
The Company Development Plan shall be consistent with the preliminary development plan set
forth in Appendix 13, and shall include a schedule identifying all critical tasks to be performed
by the Company during the Development Period, the interrelationship between such tasks, and
the estimated dates for the completion of such tasks. In particular, the Company Development
Plan shall: (1) identify all Company Governmental Approvals necessary to perform the Contract
Services (including any required modifications to existing Company Governmental Approvals);
(2) identify all responsible Governmental Bodies with respect to each Company Governmental
Approval; (3) summarize the application requirements of each Company Governmental
Approval; (4) set forth the estimated schedule for obtaining all such Company Governmental
Approvals; and (5) identify the resources the Company will use to obtain all such Company
Governmental Approvals. If an entity other than the Company is or will be the holder of any

such Company Governmental Approvals, the Company shall identify such entity.

SECTION 4.10. COMPANY FINANCING. The Company shall have sole

responsibility for and shall bear all costs associated with the financing of the development of
the Contract Services System. The obligations of the Company under this Section shall be
absolute and wunconditional and shall apply notwithstanding the occurrence of an
Uncontrollable Circumstance or any other event or circumstance within or outside the control
of the Company. The Company specifically agrees to bear the risk of any adverse change in the
financial markets or in the financial condition of the Company, the Guarantor or any Affiliate of
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the Company or the Guarantor, unfavorable interest rate conditions, the unavailability for any
reason of third party financing, or the unwillingness of banks, insurance companies or other
corporate or financial institutions to provide any credit enhancement, derivative product or
other instrument judged to be necessary to secure financing or hedge or otherwise manage
financial risk. The Company shall not be permitted to pledge this Service Contract as security
for the financing of any of the assets comprising the Contact Services System, but the

Company may pledge revenues the Company receives as Service Fee.

SECTION 4.11. RESPONSIBILITY FOR DEVELOPMENT PERIOD COSTS.

(A) Company Development Period Costs. Except as provided in

Sections 12.4 and 13.2, the Company shall bear its own costs and expenses incurred during
the Development Period in its efforts to satisfy its Company Development Period Obligations,
without reimbursement from the City. The Company shall have no obligation to incur costs
and expenses with respect to a Marine Transfer Station until the Notice to Proceed applicable

to such Marine Transfer Station has been issued.

(B) City Development Period Costs. The City shall bear its own costs and

expenses incurred during the Development Period in its efforts to obtain Governmental
Approvals required by Applicable Law to construct and operate the Marine Transfer Stations,

and to make the Marine Transfer Stations Modifications.

(@] No Payment to Either Party for Development Period Expenses of the

Other. All costs and expenses incurred by each party in performing its obligations during the
Development Period shall be for the account of such party and shall not be reimbursable by the

other party, except as set forth in Sections 12.4 and 13.2.

SECTION 4.12. GENERAL COMPANY RESPONSIBILITIES.

(A) Company Assumption of Permitting Risk.

(1) Generally. The Company shall be solely responsible for obtaining (or
causing Affiliates of the Company, Subcontractors or others to obtain) all Initial Company
Governmental Approvals required for the development of the Contract Services System and the
performance of the Contract Services, and, subject to Uncontrollable Permit Delay, City Fault
and the provisions of this subsection, the Company accepts the risk of delay, non-issuance or
the imposition of any term or condition in connection therewith by a Governmental Body. In
accepting this responsibility, the Company acknowledges in particular that: (a) unless caused
by an Uncontrollable Permit Delay or City Fault, the delay or non-issuance for any reason of
any of the Company Governmental Approvals beyond the Scheduled Service Date shall give the
City the right, in accordance with subsection 5.2(D), to impose delay damages; and (b) the
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Governmental Body issuing any Company Governmental Approval may impose terms and
conditions which require the Company to make changes or additions to the Contract Services
System or the performance of the Contract Services which may increase the cost or risk to the
Company of performing the Contract Services, all of which costs or risks shall be for the

account of and borne by the Company.

(2) Alternate Components to the Contract Services System. If the Company

(a) believes that certain components of the Contract Services System will be affected by an
Uncontrollable Permit Delay, (b) can identify one or more alternate components to substitute
for such components of the Contract Services System which the Company reasonably believes
would be more readily granted Initial Company Governmental Approvals, and (c) believes that
the use of the proposed alternate components will result in no increase in cost or risk to the
City, the Company shall provide written notice to the City which documents all such details.
The City shall respond to the Company in writing within a reasonable amount of time as to
whether it approves such change, which approval shall not be unreasonably withheld. The
identification and approval of the use of the alternate components of the Contract Services

System shall be set forth in a Contract Administration Memorandum.

(B) Responsibility for Design and Construction. The Company shall have

complete responsibility for the design and construction of the Contract Services System
Improvements in accordance with the Contract Standards. The Company shall develop and
comply with a construction management plan for project organization, design, procurement,
construction, supervision, worker safety, and testing of the Contract Services System
Improvements. Neither the City nor the Consulting Engineer will have any such responsibility,
notwithstanding their role in preparing the RFP or establishing the Design Requirements. The
City shall have the right to review the final designs of the Contract Services System

Improvements to ensure consistency with the Design Requirements.

(@] Changes to Design Requirements. No changes whatsoever to the Design

Requirements shall be permitted without City approval, unless required by Applicable Law.

(D) Payment of Construction Costs. Subject to the provisions of Sections

12.4 and 13.2, the Company shall be solely responsible for (i) all costs and expenses incurred
in constructing the Contract Services System Improvements, and (ii) cost overruns associated

with the construction of the Contract Services System Improvements.

(E) City Monitoring. The City or its agents, at the City’s expense, shall have

the right to monitor the development of the Contract Services System for progress and
compliance with the Contract Standards. City personnel, the Consulting Engineer, and any
Governmental Body personnel shall have reasonable access to all construction sites for such
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monitoring purposes. The Company shall be responsible for preparing and submitting to the

City monthly progress reports relating to its Company Development Period Obligations.

SECTION 4.13. PRACTICABILITY OF PERFORMANCE. The Company

acknowledges that the Design Requirements and the technology to be used in the construction
of the Contract Services System Improvements, the management of the Contract Services
System and the performance of the Contract Services are furnished exclusively by the
Company, and the Company assumes and shall have exclusive responsibility for their efficacy,
notwithstanding the negotiation of the terms of the Contract Standards, including the Design

Requirements.

SECTION 4.14. ESTABLISHING THE SERVICE DATE FOR MTS-1 AND

MTS-2.

(A) Company Certification. With respect to each Marine Transfer Station,

upon the satisfaction by the Company or waiver by the City of all of the Company Development
Period Obligations applicable at such Marine Transfer Station, a duly authorized representative
of the Company shall deliver a written certification to the City: (1) stating that the Company
has completed all of the Company Development Period Obligations applicable at such Marine
Transfer Station as set forth in Section 4.6 (other than such Company Development Period
Obligations that the City has waived and subject to such punch list items that do not interfere
with the Company’s ability to perform the Contract Services); and (2) identifying the date on
which the Company will start performing Contract Services at a minimum of Ramp-Up Service
Level 1 and stating that the Company is capable of performing the Contract Services at the
applicable Marine Transfer Station at the applicable Ramp-Up Service Level on a continuous
basis. In no event shall a Service Date occur prior to a Scheduled Service Date, unless agreed

to by the City, in its sole discretion.

(B) Formal Closing. Within five days of receipt by the City of the written

certification delivered pursuant to subsection (A) of this Section, the parties shall hold a formal
closing acknowledging delivery and receipt of such certification and delivering any additional
copies of all relevant documents. The City shall determine the exact date and location of the
formal closing. The date that is the next Operating Day after the date of such closing shall be
deemed the “MTS-1 Service Date” or the “MTS-2 Service Date”, and thereupon the Development
Period shall close and the MTS-1 Service Period or MTS-2 Service Period, as applicable, shall

commence.
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RAMPING-UP OF SERVICE; SCHEDULED SERVICE DATE;
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SECTION 5.1. RAMP-UP PERIOD.

(A) Ramp-Up Plan. The commissioning and starting-up of the services at

each Marine Transfer Station shall be conducted in accordance with a ramp-up plan for each of
MTS-1 and MTS-2 (each a “Ramp-Up Plan”). The Company will furnish the City with a
satisfactory Ramp-Up Plan for MTS-1 (the “MTS-1 Ramp-Up Plan”) and MTS-2 (the “MTS-2
Ramp-Up Plan”) developed in accordance with the Contract Standards at least 90 days prior to
the scheduled start of the Ramp-Up Period at the applicable Marine Transfer Station. Each
Ramp-Up Plan shall be designed to demonstrate, using accepted methodologies, that the
Company will be capable of performing the Contract Services relating to the applicable Marine
Transfer Station in accordance with the Contract Standards for the full Term. The MTS-1
Ramp-Up Plan shall provide for a minimum 90-day Ramp-Up Period for MTS-1 (from the time
the first Ramp-Up Service Level begins to the time full service is implemented at MTS-1). The
MTS-2 Ramp-Up Plan shall provide for a minimum 60-day Ramp-Up Period for MTS-2 (from
the time the first Ramp-Up Service Level begins to the time full service is implemented at MTS-

2).

(B) City and Company Training Period. Each Ramp-Up Plan will include the

option, available at the request of either the City or the Company, for training in the operation
of the applicable MTS and the Cranes prior to the start of the Ramp-Up Period with operation
at Ramp-Up Service Level 1 (the “Training Period”). The purpose of such training period is to
provide the City and the Company practice in moving Containers, transporting Containers via
the Shuttle Car to the Cranes, operating the Cranes to transfer Containers from the MTS to the
Barge, transfer Containers from the Barge to the MTS, moor, un-moor and move Barges in the
vicinity of and at the MTS, and transfer Containers from the Cranes to the waste loading area
at the MTS, all without the applicability of performance guarantees. Such training shall be
performed with empty Containers. The City and the Company will work cooperatively to
develop the plan for such training period, including developing schedules for Barge and
Container availability. With respect to the MTS to which the training period applies, the City

shall have no payment obligations to the Company during the training period.

(®)] Contract Services During the Ramp-Up Period, Generally. On the

applicable Scheduled Service Date, the Company shall commence a Ramp-Up Period by
providing the Contract Services at Ramp-Up Service Level 1, or at one of the other Ramp-Up

Service Levels provided in subsection (G) of this Section for MTS-1 or subsection (H) of this
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Section for MTS-2. These Ramp-Up Service Levels have been established in order to provide for
the staged sequencing of Transportation Equipment acquisition and the orderly introduction of
Transportation Equipment into commercial service. All of the Performance Guarantees and
other terms and conditions of this Service Contract shall apply during the Ramp-Up Period,

except as otherwise provided in this Service Contract.

(D) City Waste Delivery. During the Ramp-Up Period, the City shall use

reasonable efforts to deliver to MTS-1 or MTS-2, as applicable, the quantities of Loaded
Containers reasonably requested by the Company in order for the Company to demonstrate
operability of the Contract Services System at the then-applicable Ramp-Up Service Level,
subject to the availability of waste and the Solid Waste Management Plan. The Company shall
receive, transport and dispose of such Containerized Waste at Designated Disposal Sites in
accordance with the Ramp-Up Plan, the applicable Ramp-Up Service Level, and the Contract
Standards.

(E) Ramp-Up Period Container Acceptance Guarantee. During the Ramp-Up

Period, the Company shall comply with the Container Acceptance Guarantee modified by the
Company’s right to refuse Loaded Containers in excess of the Ramp-Up WCAL amounts set

forth in subsection (G) and subsection (H) of this Section, as applicable.

(F) Compliance with Container Availability Guarantee. During the Ramp-Up

Period, the Company shall comply with the Container Availability Guarantee modified by the
Container Replacement Cycles per Operating Hour and Container Replacement Cycle Time set

forth in subsection (G) and subsection (H) of this Section, as applicable.

(G) MTS-1 Ramp-Up Period; Ramp-Up Service Levels. The Ramp-Up Period

for MTS-1 shall be implemented in accordance with the Ramp-Up Plan. The parties shall have
the right from time to time to mutually agree to elect to commit to provide Contract Services at

one of the following Ramp-Up Service Levels:
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Ramp-Up
Ramp-Up Container
Ramp-Up Container Replacement
MTS-1 Fixed Replacement Cycle Times
Ramp-Up Ramp-Up | Components Cycles per (minutes/
Service Level WCAL of Service Fee | Operating Hour Container)
Ramp-Up Service 256 50% 4 15
Level 1
Ramp-Up Service 524 75% 6 10
Level 2
Ramp-Up Service 524 75% 8 7.5
Level 3

The initial MTS-1 Ramp-Up Service Level shall begin on the MTS-1 Service Date established
pursuant to Section 4.14. Any subsequent MTS-1 Ramp-Up Service Level elected by the
Company (and service at the full WCAL, when the Company elects to start service at the full
WCAL) shall take effect only on the first day of a month. After commencement of an MTS-1
Ramp-Up Service Level, the Company may elect a higher MTS-1 Ramp-Up Service Level (or
service at the full WCAL) but not a lower MTS-1 Ramp-Up Service Level. The Ramp-Up Period
for MTS-1 shall begin on the MTS-1 Service Date and shall end when the Company first begins
service at the full WCAL at MTS-1, provided, however, the Ramp-Up Period for MTS-1 shall not
be less than 90 days except by agreement of the parties (which agreement shall be evidenced

by a Contract Administration Memorandum).

(H) MTS-2 Ramp-Up Period; Ramp-Up Service Levels. The Ramp-Up Period

for MTS-2 shall be implemented in accordance with the Ramp-Up Plan. The parties shall have
the right from time to time to mutually agree to elect to commit to provide Contract Services at

one of the following Ramp-Up Service Levels:

Ramp-Up
Percent of Ramp-Up Container
Incremental Container Replacement
MTS-2 Fixed Replacement Cycle Times
Ramp-Up Ramp-Up Components Cycles per (minutes/Contai
Service Level WCAL of Service Fee | Operating Hour ner)
Ramp-Up Service 96 50% 6 10
Level 1
Ramp-Up Service 192 75% 8 7.5
Level 2
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The initial MTS-2 Ramp-Up Service Level shall begin on the MTS-2 Service Date established
pursuant to Section 4.14. Any subsequent MTS-2 Ramp-Up Service Level elected by the
Company (and service at the full WCAL, when the Company elects to start service at the full
WCAL) shall take effect only on the first day of a month. After commencement of an MTS-2
Ramp-Up Service Level, the Company may elect a higher MTS-2 Ramp-Up Service Level (or
service at the full WCAL) but not a lower MTS-2 Ramp-Up Service Level. The Ramp-Up Period
for MTS-2 shall begin on the MTS-2 Service Date and shall end when the Company first begins
service at the full WCAL at MTS-2; provided, however, the Ramp-Up Period for MTS-2 shall not
be less than 60 days except by agreement of the parties (which agreement shall be evidenced

by a Contract Administration Memorandum).

1] City Right to Inspect Commissioning. For purposes of ensuring

compliance with the Ramp-Up Plan and the Contract Standards and reviewing the integrity of
the performance of the Contract Services System, the Company shall permit the designated
representatives of the City to inspect the preparations for commissioning of the Contract

Services System, and to be present for the conduct of the commissioning.

J) Payments During Ramp-Up Period. During the Ramp-Up Period the City

shall pay the Company the Service Fee set forth in Article XI, but as modified in accordance

with Article XI for the Ramp-Up Period.

(K) Service Fee Adjustments.

(1) Service Fee Reduction for Non-Compliance with the Ramp-Up Period

Container Acceptance Guarantee. During the Ramp-Up Period, with respect to each Marine

Transfer Station, if the Company fails to comply with the Container Acceptance Guarantee set
forth in subsection (E) of this Section, the Service Fee shall by reduced as set forth in

subsection 7.5(B).

2) Failure to Meet the Ramp-Up Container Availability Guarantee. During

the Ramp-Up Period, with respect to each Marine Transfer Station, if the Company fails to
comply with the Container Availability Guarantee set forth in subsection (F) of this Section, the
Service Fee shall be reduced as set forth in subsection 7.5(B) and Section 7.8, except that the
Container Cycle Time for each Loaded Container shall equal: (a) 15 minutes during periods the
Container Availability Guarantee requires the Company to provide 4 Loaded Containers per
hour; (b) 10 minutes during periods the Container Availability Guarantee requires the
Company to provide 6 Loaded Containers per hour; and (c) 7.5 minutes during periods the

Container Availability requires the Company to provide 8 Loaded Containers per hour.
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L) Storage of Loaded Containers During Ramp-Up Period. During the

Ramp-Up Period, the Company shall store Loaded Containers on Barges at each Marine
Transfer Station, and at each Intermodal Facility (whether on or off Barges or Railcars), while
awaiting transport, in a manner to reasonably prevent and control odors, insects, rodents,
vermin, vectors, or other nuisance condition or environmental hazard. The Company shall
ensure that no Loaded Container remains at any site longer than permitted by Applicable Law,
including at a Marine Transfer Station (where the City and the Company shall cooperate to
achieve timely Container removal) and at each Intermodal Facility. The Company and the City
shall cooperate so that the Company is able to remove Loaded Containers from a Marine
Transfer Station by placing such Containers on a Barge and moving the Barge toward an
Intermodal Facility no later than 96 hours following the delivery of the DSNY-managed Waste
contained in such Loaded Containers to such Marine Transfer Station, provided that if the City
perceives an odor emanating from the Containers stored for more than 48 hours at the MTS or
on a Barge tied the MTS, the Company shall, within 3 hours of receiving an Operating Notice
from the City, load such Containers onto a Barge and move the Barge towards an Intermodal

Facility.

SECTION 5.2. SCHEDULED SERVICE DATE.

(A) Obligation to Achieve MTS-1 Service Date or MTS-2 Service Date. The

Company shall cause the MTS-1 Service Date to occur on the MTS-1 Scheduled Service Date.
The Company shall cause the MTS-2 Service Date to occur on the MTS-2 Scheduled Service
Date.

(B) Delays of the Scheduled Service Date Due to Uncontrollable

Circumstances. The Scheduled Service Date may be delayed due to the following:

(1) Uncontrollable Circumstances Delay. If an Uncontrollable Circumstance

occurs which, despite the Company’s mitigation efforts employed or required to be
employed pursuant to this Service Contract, results in delay in the Company’s ability
to achieve the Service Date for a Marine Transfer Station by the applicable Scheduled
Service Date, the provisions of Section 13.2 shall apply and the Scheduled Service
Date for such Marine Transfer Station shall be delayed one day for each day of delay

caused by the Uncontrollable Circumstance.

(2) Delay in Completion of Marine Transfer Station Modifications. If the

completion of the Marine Transfer Station Modifications (including successful
completion of the Crane Acceptance Test) applicable to a Marine Transfer Station is

delayed beyond the Scheduled Service Date, the Scheduled Service Date shall be
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delayed one day for each day of such delay beyond the otherwise applicable Scheduled

Service Date.

(3) Termination Because of City Failure to Complete Marine Transfer Station

Modifications. If the City fails to complete the Marine Transfer Station Modifications at
MTS-1 (including successful completion of the Crane Acceptance Test) and the MTS-1
Service Date is delayed for 12 months after the MTS-1 Scheduled Service Date (or the
date the Company is ready to start the Service Date, if later), then the Company shall
have the right, in its sole and absolute discretion, to terminate this Service Contract by
providing written notice of termination to the City within 90 days after such 12 month
delay. If the Company exercises its termination rights pursuant to this clause, the
Company shall be entitled to the termination payment set forth in subsection 12.4(B),
except that as to the amount described in clause (2) of subsection 12.4(B) the City will
pay the lesser of: (i) the amount set forth in Schedule C of Appendix 15 corresponding
to the month during which termination will occur; and (ii) the Substantiated Costs that
are directly related to the performance of the Contract Standards incurred by New York
Container Terminal, Inc. from the MTS-1 Notice to Proceed Date until the date that the

Company delivers a written notice pursuant to this clause.

© Extension Period; Termination.

(1) Extension Period. If, with respect to a Marine Transfer Station, the

Service Date does not occur on the Scheduled Service Date, the Company may attempt
to achieve the Service Date during a 6 month extension period following the Scheduled
Service Date (the “Extension Period”). With respect to MTS-1, if the Company’s failure
to have the MTS-1 Service Date occur by the MTS-1 Scheduled Service Date is due to a
failure by the Company to provide a Service Period Letter of Credit (regardless of
whether there may be other reasons for not achieving the MTS-1 Service Date as well),

the Extension Period shall be zero instead of six months.

2) Termination Because of Company Failure to Achieve MTS-1 Service Date.

If the Company fails to achieve the MTS-1 Service Date by the end of the applicable
Extension Period, the City may terminate this Service Contract for an Event of Default

by the Company pursuant to clause (2) of subsection 12.2(A).

(3) Termination Because of Company Failure to Achieve MTS-2 Service Date.

If the Company fails to achieve the MTS-2 Service Date by the end of the applicable
Extension Period, the City may, in its discretion, either terminate this Service Contract
or terminate the Contract Services with respect to MTS-2 for an Event of Default by the
Company pursuant to clause (3) of subsection 12.2(A).
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(D) Delay Damages Payable by Company for Failure to Achieve the MTS-1
Service Date or MTS-2 Service Date by the MTS-1 Scheduled Service Date or MTS-2 Scheduled

Service Date. For each MTS, for each day the Service Date falls after the Scheduled Service
Date, the Company shall pay the City damages in the amount equal to (a) the daily interest for
the applicable MTS accruing on an amount of debt equal to the cost to the City of the Marine
Transfer Station Modifications at an assumed interest rate equal to the interest rate on City
general obligation fixed rate bonds with a 30-year maturity, determined as of the Contract
Effective Date, plus (b) the City’s daily personnel costs associated with the staffing of the
applicable MTS. Delay damages shall be calculated separately for each Marine Transfer

Station.

(E) Delay Damages Payable by City for Delay in Completion of Marine

Transfer Station Modifications.

(1) General Calculation of Delay Damages. Following the applicable Notice

to Proceed Date, if the completion of Marine Transfer Station Modifications applicable to a
Marine Transfer Station is delayed beyond the MTS Modification Projection Completion Date
(for reasons other than Uncontrollable Circumstances), and such delay results in a delay in the
applicable Service Date beyond the Scheduled Service Date, the City shall be liable to the
Company for damages in an amount equal to (a) daily interest costs at an assumed interest
rate equal to the interest rate on City general obligation fixed rate bonds with a 30-year
maturity, determined as of the Contract Effective Date, on Intermodal Facility Improvements
plus Transportation Equipment; plus (b)the Company’s and its Subcontractors’ daily

personnel costs associated with the staffing of the Contract Services System.

2) Special Additional Damages Related to New York Container Terminal. In

addition, with respect to a delay in completion of MTS-1, if New York Container Terminal
continues to be the Designated Intermodal Facility for receipt of Barges with Loaded Containers
from the Marine Transfer Stations, for each full month of delay the City shall be liable to the
Company for an amount equal to $192,000. This amount shall be proportionately reduced for
any period of delay by the City that is less than a full month. This provision shall not apply to
a delay by the City in completing MTS-2.

(3) Recoupment of Amounts Paid by the City as Special Additional Damages.

The amount (or portion thereof) paid by the City to the company pursuant to clause (2) of this
subsection shall be reimbursed to the City as a one-time adjustment to the Service Fee (the
“Recoupment Amount”) on the last day of the Initial Term, regardless of whether the Term is
extended beyond the Initial Term. If this Service Contract terminates for any reason before the

date which is prior to the end of the Initial Term by a period (the “Recoupment Period”) equal to
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the overall period of such delay, no Recoupment Amount shall be due. If this Service Contract
terminates for any reason during the Recoupment Period, then the Recoupment Amount shall
be reduced by the product of (i) the quotient obtained by dividing the aggregate amount of
damages paid by the City pursuant to clause (2) of this subsection by the number of days of
City delay and (ii) the number of days by which the Service Contract terminates prior to the
end of the Initial Term. If the Service Contract is extended for a Renewal Term, the
Recoupment Amount shall be credited to the City as an Extraordinary Item Component as set
forth in clause (2)(1) of subsection 11.24(A). If the Service Contract is not extended for a
Renewal Term, any Recoupment Amount that is payable to the City is due on the last day of

the Term.

4) Invoices For Delay Damages. The Company may submit an invoice for

delay damages due from the City pursuant to this subsection that have accrued during any

month following the end of such month.
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TRANSPORTATION EQUIPMENT AND OTHER OPERATING EQUIPMENT

SECTION 6.1. TRANSPORTATION EQUIPMENT.

(A) Availability of Transportation Equipment.

(1) Transportation Equipment Availability. The Company shall manage the

Contract Services System in such a manner as to assure that, at all times, a sufficient
number of Tugboats, Barges, Railcars, Containers, Reach Stackers, Yard Jockeys,
Chassis and Railcar Movers are available and in serviceable condition to perform the
Contract Services. Accordingly, notwithstanding the Minimum Transportation
Equipment Requirement, the Company shall be required to supply such additional
numbers of Tugboats, Barges, Railcars, Containers, Reach Stackers, Yard Jockeys,
Chassis and Railcar Movers without any adjustment to the Service Fee, except as
otherwise provided herein. The Tugboats may be part of a larger fleet, used in other
services, while the Barges, Railcars, Containers, Reach Stackers, Yard Jockeys,
Chassis and Railcar Movers shall be used exclusively for the performance of the

Contract Services.

(2) Transportation Equipment Specifications. Except for any City Owned

Transportation Equipment as may be provided by the City pursuant to
subsection 6.2(D), all Transportation Equipment shall be owned or leased by the
Company (or by a Subcontractor) and shall at all times conform to the specifications
set forth in Appendix 2, reasonable wear and tear excepted. At the commencement of
this Service Contract the Barges, Railcars, Containers, Reach Stackers, Yard Jockeys,

Chassis and Railcar Movers shall be new.

(B) Minimum Transportation Equipment Requirement. The following

obligations of the Company constitute the “Minimum Transportation Equipment Requirement”:

(1) Transportation Equipment Required. During the Service Period, the

Company shall at all times maintain a minimum number of Barges, Railcars,
Containers, Reach Stackers, Yard Jockeys, Chassis and Railcar Movers in an amount
at least equal to the Minimum Barge Requirement, Minimum Railcar Requirement,
Minimum Container Requirement, Minimum Reach Stacker Requirement, Minimum
Yard Jockey Requirement, Minimum Chassis Requirement and Minimum Railcar
Mover Requirement, respectively, all as set forth in Appendix 4. Such Barges, Railcars,
Containers, Reach Stackers, Yard Jockeys, Chassis and Railcar Movers shall be

identified in an inventory as set forth in subsection (C) of this Section, and are referred
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to in this Service Contract as the Designated Barges, Designated Railcars, Designated
Containers, Designated Reach Stackers, Designated Yard Jockeys, Designated Chassis

and Designated Railcar Movers respectively.

(2) Changes in Minimum Transportation Equipment Requirement. In

connection with a change in the Weekly Container Acceptance Limit (whether due to
inclusion or exclusion of MTS-2, Resets, or in connection with a Linehaul Carrier
Reprocurement), the Minimum Barge Requirement, the Minimum Railcar Requirement,
the Minimum Container Requirement, the Minimum Reach Stacker Requirement, the
Minimum Yard Jockey Requirement, the Minimum Chassis Requirement and the
Minimum Railcar Mover Requirement may be increased or decreased. The WCAL
Tables in Appendix 4 set forth the respective Minimum Transportation Equipment

Requirements for different Marine Transfer Station and WCAL combinations.

(3) Quarterly Review. On a quarterly basis, the Company shall conduct a

review of the number and condition of Designated Transportation Equipment. In
addition, the Company shall order new Designated Transportation Equipment on a
commercially reasonable basis so as to consistently maintain, a minimum inventory of
Designated Transportation Equipment which have not reached the end of their useful
lives and which are either available for service or are undergoing repair or
refurbishment equal to the then-applicable Minimum Transportation Equipment

Requirement.

(@] Transportation Equipment Inventory.

(1) Transportation Equipment Inventory On or Prior to the Service Date. On

or prior to the Service Date applicable to each Marine Transfer Station, the Company
shall provide the City with an inventory uniquely identifying, in accordance with the
specifications set forth in Appendix 2, the Transportation Equipment that it is
providing in order to comply with the Minimum Transportation Equipment
Requirement (comprising the Minimum Barge Requirement, the Minimum Railcar
Requirement, the Minimum Container Requirement, the Minimum Reach Stacker
Requirement, the Minimum Yard Jockey Requirement, the Minimum Chassis
Requirement and the Minimum Railcar Mover Requirement) applicable for each Marine
Transfer Station. Such Transportation Equipment shall be the Designated
Transportation Equipment (comprising Designated Barges, Designated Railcars,
Designated Containers, Designated Reach Stackers, Designated Yard Jockeys,

Designated Chassis and Designated Railcar Movers). During periods when Contract
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Services are being provided at both Marine Transfer Stations, such Designated

Transportation Equipment may be shared between the two Marine Transfer Stations.

2) Transportation Equipment Inventory Updates. The Company shall

deliver to the City an updated inventory of Designated Transportation Equipment: (a)
at the beginning of each new Contract Year; (b) upon a replacement of Barges,
Railcars, Containers, Reach Stackers, Yard Jockey, Chassis or Railcar Movers; or (c)
upon an increase or decrease in the Minimum Transportation Equipment
Requirement. When Transportation Equipment is placed into service by the Company
for use in performing the Contract Services to replace then existing Designated
Transportation Equipment, such replacement Transportation Equipment shall
thereupon become Designated Barges, Designated Railcars, Designated Containers,
Designated Reach Stackers, Designated Yard Jockeys, Designated Chassis and
Designated Railcar Movers and the replaced Transportation Equipment shall no longer
constitute Designated Barges, Designated Railcars, Designated Containers, Designated
Reach Stackers, Designated Yard Jockeys, Designated Chassis and Designated Railcar

Movers.

(D) Maintenance, Repair and Replacement of Transportation Equipment.

The Company shall, without any adjustment to the Service Fee, operate, maintain, repair and
replace the Designated Transportation Equipment, as well as any other Transportation
Equipment used in performing the Contract Services except: (i) as set forth in Sections 10.16
and 10.18; (i) to the extent modified by the provisions relating to Uncontrollable
Circumstances; or (iii) as otherwise may be expressly provided herein. In the case of Tugboats
and Barges, the following shall apply (and the requirements of this subsection are satisfied,
without limitation, by the Tugboat being in compliance with the Tugboat Standards and by the

Barges being in compliance with the Barge Standards):

(1) Special Requirements For Design and Maintenance of Tugboats.

Tugboats shall be designed and maintained in accordance with the Tugboat Standards.

2) Special Requirements For Design and Maintenance of Barges. Barges

shall be designed, constructed and maintained in accordance with the Barge
Standards set forth below (the “Barge Standards”). On or prior to the date a new Barge
is placed in service, the Company shall deliver to the City a Certificate of Classification
for such Barge. Thereafter, each Barge shall be inspected annually by a marine
surveyor who (i) has been certified by the National Association of Marine Surveyors,
Inc.; (ii) has expertise in Classification Society requirements; and (iii) is able to attest

that the surveyed Barge is in conformance with the applicable Classification Society
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requirements. The Company shall deliver to the City a written survey inspection
document which shall include confirmation by such marine surveyor that such Barge
is in compliance with the requirements for such Barge to be considered “in class” as

set forth by a Classification Society.

(E) Survey of Transportation Equipment Condition.

(1) Condition Material to the City. The condition of the Fleet Tugboats and

the Designated Transportation Equipment, including (a) compliance of the Fleet
Tugboats, Designated Barges, Designated Railcars, Designated Containers, Designated
Reach Stackers, Designated Yard Jockeys, Designated Chassis and Designated Railcar
Movers with the specifications set forth in Appendix 2, (b) the projected remaining
useful life of Designated Barges, Designated Railcars, Designated Containers,
Designated Reach Stackers, Designated Yard Jockeys, Designated Chassis and
Designated Railcar Movers, (c) the market value of Designated Barges, Designated
Railcars, Designated Containers, Designated Reach Stackers, Designated Yard
Jockeys, Designated Chassis and Designated Railcar Movers, and (d) the actual
condition of Fleet Tugboats, Designated Barges, Designated Railcars, Designated
Containers, Designated Reach Stackers, Designated Yard Jockeys, Designated Chassis
and Designated Railcar Movers, is material to the rights of the City under this Service
Contract. In the case of Tugboats and Barges, the condition requirements of this
Service Contract are satisfied, without limitation, by the Tugboats being in Compliance
with the Tugboat Standards and the Barges being in compliance with the Barge
Standards.

2) Inspection of Transportation Equipment. In order for the City to evaluate

Company compliance with the terms of this Service Contract, to more knowledgeably
make decisions permitted of the City under this Service Contract and to accurately
assess relative useful lives of items of Designated Transportation Equipment and their
respective values, the City shall have the right to perform an assessment of the
condition of the Designated Transportation Equipment at a Marine Transfer Station, at
an Intermodal Facility, at a Designated Disposal Site or at such other locations as the
City elects at the times and in the manner set forth herein, in each case as may be
appropriate for the type of Transportation Equipment being assessed. The City may
inspect the Designated Transportation Equipment for the foregoing purposes at the

following times:
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(@) Upon submission by the Company to the City of the initial inventory of
Designated Transportation Equipment pursuant to subsection (C) of this
Section;

(b) Upon any update of the inventory of Designated Transportation

Equipment pursuant to subsection (C) of this Section;

(c) In connection with any adjustment to the Minimum Transportation

Equipment Requirement pursuant to subsection (B) of this Section;

(d) In connection with any termination of this Service Contract (or in

connection with the termination of Contract Services with respect to

MTS-2);
(e) Upon the expiration of the Term; and
6] At such other times as the City reasonably requests.

The City shall perform such inspections during normal business hours and shall not
unreasonably interfere with the Company’s operations at the inspection site during the
performance of the inspections permitted under this subsection, and the Company shall

cooperate with the City in the City’s performance of such inspections.

(3) Information To be Provided by the Company. To assist the City in

performing this assessment, the Company shall: (a) make available to the City all
purchase and maintenance records and a brief operating history relating to each item
of Designated Transportation Equipment; (b) provide the City with the Company’s
assessment of the remaining useful life and then-current market value of each item of
Designated Transportation Equipment; (c) permit the City to inspect each item of
Designated Transportation Equipment over a reasonable period of time (provided that
for any item of Designated Transportation Equipment that is undergoing repairs and is
not available to be inspected at the inspection location during the inspection period,
the Company and the City may make other arrangements for inspection); and
(d) provide such other information relating to remaining useful life and condition of the

Designated Transportation Equipment as the City reasonably requests.
(F) Sales Tax.

(1) Payment of Sales, Use and Similar Taxes. In its performance of the

Contract Services, the Company acknowledges that sales, use and similar Taxes may
be payable by it, its suppliers or Subcontractors in connection with the acquisition of

Equipment or the performance of Contract Services. The Company further
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acknowledges that these Taxes have been priced into the Service Fee, and agrees to
pay all such Taxes without reimbursement from the City, except to the extent an
increase in such Taxes constitutes an Uncontrollable Circumstance entitling the

Company to additional compensation.

2) Exemptions from Sales, Use and Similar Taxes.

(@) Obtaining a Refund. The Company acknowledges that sales, use and

similar Taxes relating to the Contract Services and acquisition of the Equipment,
including Transportation Equipment, at the rates applicable in the applicable tax
jurisdictions as of the Contract Execution Date, have been included in the Service Fee.
If either Party reasonably believes that an exemption from payment of any Taxes in
connection with the acquisition of Equipment or performance of Contract Services
hereunder is available (“Exemptions”), such Party shall deliver to the other Party a
notice setting forth such belief. Upon delivery of such notice, the Company shall use
reasonable efforts to apply to the applicable taxing authorities for and obtain a refund
of such Taxes previously paid and for which Exemptions may apply, and shall claim

such exemptions with respect to such future Taxes as to which Exemptions may apply.

(b) Adjustment to the Extraordinary Items Component for Refundable Taxes.

The Service Fee for the Billing Period during which either: (i) the Company becomes
entitled to refunds of Taxes pursuant to subclause (a) of this clause; or (ii) the Company
would be obligated to pay such Taxes, but for the availability of the Exemption, will be
adjusted to include within the Extraordinary Items Component an amount equal to the

amount of such refunds of Taxes or Exemptions.

(G) Company Rights to Replaced Company Owned Containers. The

Company shall have exclusive rights to Containers that were Company Owned Containers and
that have been removed from service and replaced by other Company Owned Containers such
that the replaced Containers no longer count towards the Minimum Container Requirement
(“Replaced Containers”). Such rights shall include rights to sell or otherwise use such
Replaced Containers for any purpose not related to the Contract Services and any proceeds

thereof. The provisions of Section 6.2 shall not be applicable to Replaced Containers.

SECTION 6.2. IMPLEMENTATION OF CHANGES IN THE MINIMUM
TRANSPORTATION EQUIPMENT REQUIREMENT.

(A) Procurement of Transportation Equipment to be Purchased or Leased. If

the number of Barges, Railcars, Containers, Reach Stackers, Yard Jockeys, Chassis, or Railcar

Movers is adjusted upwards in connection with an increase in the Minimum Transportation
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Equipment Requirement, unless the City and the Company otherwise agree, prior to placing
any order for purchase or lease of such Additional Barges, Additional Railcars, Additional
Containers, Additional Reach Stackers, Additional Yard Jockeys, Additional Chassis or
Additional Railcar Movers so required, the Company shall use a competitive process, as it
deems appropriate, to determine the most favorable terms and conditions, including purchase
price or lease rate, as applicable, for such Barges, Railcars, Containers, Reach Stackers, Yard
Jockeys, Chassis and Railcar Movers that comply with the specifications set forth in
Appendix 2. The Company shall give the City reasonable notice, not less than two weeks in
advance of such procurement, deliver copies of procurement documents, if any, or
specifications to the City prior to distribution to potential vendors, provide reasonable
opportunity (but in no event less than one week) for the City to comment on or suggest
modifications to any procurement documents, and use good faith efforts to incorporate City
comments into any procurement document. If the procurement is to be conducted
telephonically, the Company will provide the City an opportunity to participate on all scheduled
telephone calls and will promptly advise the City of the substance of any unscheduled calls or
scheduled calls on which the City was unable to participate. Price and other factors, together
constituting best value, in the reasonable judgment of the Company, shall be used as the
Company’s basis for selecting the vendor or lessor. If the Company intends to select a vendor
or lessor whose purchase price is not lowest, the Company shall furnish the City with a written
explanation as to why the selected proposal nonetheless represents best value. The pricing of
the selected proposal pursuant to such competitive procedures shall be used in the
determination of the Barge Capital Cost Component, Railcar Capital Cost Component,
Container Capital Cost Component, Reach Stacker Capital Cost Component, Yard Jockey
Capital Cost Component, Chassis Capital Cost Component and Railcar Mover Capital Cost
Component as provided in Article XI. Unless the City directs otherwise, all Designated
Transportation Equipment shall be acquired new. If the City authorizes or directs the
Company to acquire Designated Transportation Equipment that is not new, nothing in this
subsection shall preclude the Company, as part of the competitive process described in this
subsection, from submitting price proposals of Transportation Equipment then owned by the
Company or an Affiliate of the Company (or a Subcontractor) and not being utilized as

Designated Transportation Equipment.

(B) Sale of Company Owned Transportation Equipment. Unless the City and

the Company otherwise agree, prior to selling any Company Owned Transportation Equipment
that is required to be sold by the Company due to a decrease in the Minimum Transportation
Equipment Requirement (and for which the City is responsible for making a payment equal to

the Unamortized Value of such equipment), the Company shall use a competitive process, as it
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deems appropriate, to solicit the most favorable purchase price for such Decommissioned
Barges, Decommissioned Railcars, Decommissioned Containers, Decommissioned Reach
Stackers, Decommissioned Yard Jockeys, Decommissioned Chassis or Decommissioned Railcar
Movers. The Company shall give the City reasonable notice of any solicitation of purchase
offers (not less than two weeks in advance of such solicitation), deliver copies of solicitation
documents to the City prior to distribution to potential purchasers, provide reasonable
opportunity (but in no event less than one week) for the City to comment on or suggest
modifications to any solicitation documents, and use good faith efforts to incorporate City
comments into any solicitation document. Price and other factors, together constituting best
value, in the judgment of the City, shall be used as the Company’s basis for selecting the
purchaser. If the Company thinks the City should select a purchaser whose price is not
highest, the Company shall furnish the City with a written explanation as to why the selected
proposal nonetheless represents best value. The pricing of the purchaser selected by the City
pursuant to such competitive procedures shall be used in the determination of the adjustment
to the Extraordinary Items Component. If the purchaser of Company Owned Transportation
Equipment is an Affiliate of the Company and the purchase price of any such Transportation
Equipment is less than its Unamortized Value, such Transportation Equipment will be treated

as having been retained by the Company and not sold.

(@] City Right to Direct Leasing of Transportation Equipment. If the number

of Barges, Railcars, Containers, Reach Stackers, Yard Jockeys, Chassis or Railcar Movers is
adjusted upwards in connection with an increase in the Minimum Transportation Equipment
Requirement (other than in response to a Notice to Proceed for MTS-2), the City may direct the
Company to lease such Transportation Equipment in lieu of purchasing them, with a lease
term expiring concurrently with the expiration of the Term, with the expiration of the duration
of the event that required the acquisition of additional Transportation Equipment, or on such
other date as is agreed to by the City and the Company, as applicable and if so directed and if
such Transportation Equipment is available on commercially reasonable terms, the Company
shall lease such Transportation Equipment. The Company shall ensure that all leases it enters
into for Leased Transportation Equipment pursuant to this subsection shall be assignable to
the City or its designee that is satisfactory to the lessor, solely at the City’s election and
without cost or penalty to the City. The quality and the state of repair for any Transportation
Equipment leased pursuant to this subsection shall be reasonably satisfactory to both parties.
The City acknowledges that any lease entered into pursuant to this subsection may include a
provision to adjust monthly rental payments to take account of less favorable schedules of

depreciation to the lessor if the City becomes the lessee.
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(D) City Right to Request Use of City Owned Transportation Equipment. If

the number of Barges, Railcars, Containers, Reach Stackers, Yard Jockeys, Chassis or Railcar
Movers is adjusted upwards in connection with an increase in the Minimum Transportation
Equipment Requirement (other than in response to a Notice to Proceed for MTS-2), the City
may request the Company to use Transportation Equipment owned, leased or otherwise
controlled by the City that meet the specifications set forth in Appendix 2 in lieu of requiring
the Company to purchase or lease the Transportation Equipment. The City shall identify the
Barges, Railcars, Containers, Reach Stackers, Yard Jockeys, Chassis and Railcar Movers it
proposes to make available, and the City and the Company shall cooperate in reviewing the
condition, providing the Company full access to the records relating to City Owned Barges
(including to the extent applicable, compliance with and enforcement of the Tugboat
Standards), City Owned Railcars, City Owned Containers, City Owned Reach Stackers, City
Owned Yard Jockeys, City Owned Chassis and City Owned Railcar Movers and remaining
useful life of such proposed Transportation Equipment, evaluating their utility in performing
the Contract Services, and identifying any other factors that would materially affect either the
City’s or the Company’s rights or obligations under this Service Contract. If the parties agree
that the proposed Transportation Equipment will be used in the performance of the Contract
Services and make arrangements for such use, such Transportation Equipment shall become,
and the Company shall utilize them as, Designated Barges, Designated Railcars, Designated
Containers, Designated Reach Stackers, Designated Yard Jockeys, Designated Chassis and
Designated Railcar Movers, respectively, and such Barges, Railcars, Containers, Reach
Stackers, Yard Jockeys, Chassis and Railcar Movers will thereafter constitute “City Owned
Barges”, “City Owned Railcars”, “City Owned Containers”, “City Owned Reach Stackers”, “City
Owned Yard Jockeys”, “City Owned Chassis” and “City Owned Railcar Movers” for purposes of
this Service Contract. The Company shall repair, maintain and insure the City Owned
Transportation Equipment in accordance with the same standards applicable to Company
Owned Transportation Equipment. At the end of the Term, or upon decommissioning of any
City Owned Transportation Equipment, the Company shall return any City Owned Barges, City
Owned Railcars, City Owned Containers, City Owned Reach Stackers, City Owned Yard
Jockeys, City Owned Chassis and City Owned Railcar Movers to the City in the same condition
in which they were delivered to the Company, ordinary wear and tear excepted. If any City
Owned Transportation Equipment ceases to have any remaining useful life prior to the end of
the Term, the Company shall dispose of such City Owned Transportation Equipment in
accordance with instructions provided by the City, and any revenues received from such

disposition, less costs of such disposition, shall be paid by the Company to the City and the
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City shall direct the Company under which subsection of this Section a replacement Barge,

Railcar, Container, Reach Stacker, Yard Jockey, Chassis and Railcar Mover shall be procured.

(E) City Right to Request Transfer of Transportation Equipment, or

Assignment or Assumption of Leases. If the number of Barges, Railcars Containers, Reach

Stackers, Yard Jockeys, Chassis and Railcar Movers is adjusted upwards or downwards in
connection with an increase or decrease in the Minimum Transportation Equipment
Requirement, the City may direct the Company to: (1) in the case of a decrease in the Minimum
Transportation Equipment Requirement, transfer such Decommissioned Barges,
Decommissioned Railcars, Decommissioned Containers, Decommissioned Reach Stackers,
Decommissioned Yard Jockeys, Decommissioned Chassis and Decommissioned Railcar Movers
that are leased in accordance with Section 12.9; and (2) in the case of an increase in the
Minimum Transportation Equipment Requirement, assume leases where the City or another
Person is the lessee relating to Barges, Railcars, Containers, Reach Stackers, Yard Jockeys,
Chassis or Railcar Movers to become Designated Barges, Designated Railcars, Designated
Containers, Designated Reach Stackers, Designated Yard Jockeys, Designated Chassis and
Designated Railcar Movers and assume the obligations of the City or other person as lessee
with respect to such Transportation Equipment. Upon making a direction for the Company to
assume a lease, the City shall identify the Transportation Equipment proposed to be made
available, and the City and the Company shall cooperate in reviewing the condition and
remaining useful life of the proposed Transportation Equipment, evaluating their utility in
performing the Contract Services, and identifying any other factors that would materially affect
either the City’s or the Company’s rights or obligations under this Service Contract. The
Company shall have the right to decline to assume a lease of any Barge, Railcar, Container,
Reach Stacker, Yard Jockey, Chassis or Railcar Mover (1) if such item of equipment is not
suitable for performing the Contract Services or (2) if the applicable lease is not commercially
reasonable. The City and the Company shall execute a Contract Administration Memorandum

to acknowledge the applicable assignments, assumptions and transfers.

(F) Decommissioned Barges, Railcars, Containers, Reach Stackers, Yard

Jockeys, Chassis and Railcar Movers. If the number of Barges, Railcars, Containers, Reach

Stackers, Yard Jockeys, Chassis and Railcar Movers is adjusted downwards in connection with
a decrease in the Minimum Transportation Equipment Requirement, the reduction in the
number of Barges, Railcars, Containers, Reach Stackers, Yard Jockeys, Chassis and Railcar

Movers shall be completed in accordance with the following principles:

(1) Selection of Barges, Railcars, Containers, Reach Stackers, Yard Jockeys,

Chassis and Railcar Movers. The City shall select those Designated Barges,
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Designated Railcars, Designated Containers, Designated Reach Stackers, Designated
Yard Jockeys, Designated Chassis and Designated Railcar Movers to be
decommissioned and the method of decommissioning. The excess Designated Barges
to be decommissioned are herein referred to as the “Decommissioned Barges”. The
excess Designated Railcars to be decommissioned are herein referred to as the
“Decommissioned Railcars”. The excess Designated Containers to be decommissioned
are herein referred to as the “Decommissioned Containers”. The excess Designated
Reach Stackers to be decommissioned are herein referred to as the “Decommissioned
Reach Stackers.” The excess Designated Yard Jockeys to be decommissioned are
herein referred to as the “Decommissioned Yard Jockeys”. The excess Designated
Chassis to be decommissioned are herein referred to as the “Decommissioned
Chassis”. The excess Designated Railcar Movers to be decommissioned are herein
referred to as the “Decommissioned Railcar Movers”. If any Designated
Transportation Equipment is City Owned Transportation Equipment, the City may
direct that the reduction in Designated Transportation Equipment be made first from

such City Owned Transportation Equipment.

2) Methods of Disposition of Company Owned Transportation Equipment.

The Company may request by written notice that the City permit the Company to
retain the Decommissioned Barges, Decommissioned Railcars, the Decommissioned
Containers, Decommissioned Reach Stackers, Decommissioned Yard Jockeys,
Decommissioned Chassis and Decommissioned Railcar Movers (other than City Owned
Transportation Equipment) for its own purposes. The City shall, at its sole discretion,
approve or reject the Company’s request within 30 days following the receipt of such
request, and failure by the City to respond within such time period shall be deemed a
rejection of such request. If the City approves such request, such Transportation
Equipment shall be retained by the Company. Decommissioned Barges,
Decommissioned Railcars, Decommissioned Containers, Decommissioned Reach
Stackers, Decommissioned Yard Jockeys, Decommissioned Chassis and
Decommissioned Railcar Movers that are not derived from City Owned Transportation
Equipment, and which are not retained by the Company, shall, at the direction of the
City, be: (1) sold in accordance with the provisions of subsection (B) of this Section;
(2) transferred to the City to become City Owned Transportation Equipment; or (3) if
leased in accordance with subsection (C) of this Section, assigned to the City or its
designee that is satisfactory to the lessor in accordance with subsection (C) of this

Section.
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(G) Increasing Number of Barges, Railcars, Containers, Reach Stackers, Yard

Jockeys, Chassis and Railcar Movers. Except with respect to acquiring the Minimum Barge

Requirement, Minimum Railcar Requirement and Minimum Container Requirement upon an
MTS-2 Notice to Proceed (in which case all equipment shall be acquired new), if the number of
Barges, Railcars, Containers, Reach Stackers, Yard Jockeys, Chassis and Railcar Movers is
adjusted upwards in connection with an increase in the Minimum Transportation Equipment
Requirement, the increase in the number of Barges, Railcars, Containers, Reach Stackers, Yard

Jockeys, Chassis and Railcar Movers shall be completed, at the direction of the City, by:
(1) purchase in accordance with subsection (A) of this Section;

2) entering into leases for Leased Transportation Equipment if required by

the City in accordance with subsection (C) of this Section;

(3) using City Owned Transportation Equipment in accordance with

subsection (D) of this Section;

4) assuming existing leases of the City or another Person with respect to

Transportation Equipment in accordance with subsection (E) of this Section; or

(5) utilizing Transportation Equipment made available by the Company in its
sole discretion from the Company or from any Affiliate of the Company in accordance

with subsection (A) of this Section.

(H) Determining Pricing of Increases or Decreases in Designated

Transportation Equipment. On each Designated Transportation Equipment Adjustment

Effective Date, the then-applicable Transportation Equipment Capital Cost Component set
forth in Sections 11.14 through 11.20, as applicable, shall be adjusted as follows:

(1) Increases in Designated Transportation Equipment. If the number of any

item of Designated Transportation Equipment is increased, the then-applicable Transportation
Equipment Capital Cost Component set forth in Sections 11.13 through 11.19, as applicable,

shall be adjusted as follows:

(a) For an item of City Owned Transportation Equipment, the amount of the

increase shall be $0.00;

(b) For an item of Additional Transportation Equipment purchased or leased
by the Company (other than as Leased Transportation Equipment),
whether new or used, the amount of the increase shall be the product of

(i) the Additional Transportation Equipment Monthly Unit Cost, and

90
955238.27 026763 CTR



The City of New York
Marine Transfer Station

Service Contract
Article VI — Tugboats, Barges, Railcars, Containers
and other Operating Equipment

©

(d)

(2)

(ii) the number of items of such Additional Transportation Equipment

purchased or so leased;

For a category of Additional Transportation Equipment transferred by the
Company from its existing inventory of equipment of that category to
become Designated Transportation Equipment, the amount of the
increase shall be the product of (i)the Additional Transportation
Equipment Monthly Unit Cost, and (ii) the number of items of such
Additional Transportation Equipment transferred by the Company from
its existing inventory, provided that in calculating the amount, the
Unamortized Value of such item of Transportation Equipment shall be

substituted for its purchase price; and

For Leased Transportation Equipment, the amount of the increase shall
be the product of (i) the monthly lease rate per unit of such Leased
Transportation Equipment and (ii) the number of items of such Leased

Transportation Equipment leased at that same rate.

Decreases in Number of Designated Transportation Equipment. If the

number of Designated Transportation Equipment is decreased, the then-applicable

Transportation Equipment Capital Cost Component set forth in Sections 11.13 through 11.19

shall be adjusted as follows:

()

(b)

(©

For City Owned Transportation Equipment, the amount of the decrease
shall be $0.00;

For Company Owned Transportation Equipment, whether such an item
of Transportation Equipment is sold by the Company or retained by the
Company for its own use, the amount of the decrease shall be the
product of (i) the monthly cost per item of Transportation Equipment
included in the applicable Designated Transportation Equipment Capital
Cost Component set forth in Sections 11.14 through 11.20, as
applicable, of each such item of Company Owned Transportation
Equipment and (ii) the number of such items of Company Owned

Transportation Equipment; and

For Leased Transportation Equipment, the amount of the decrease shall
be the product of (i) the monthly lease rate per unit of such Leased
Transportation Equipment and (ii) the number of items of such Leased

Transportation Equipment leased at that same rate.
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Each adjustment made pursuant to this subsection shall be a one-time adjustment, subject to

the remaining provisions of Article IX.

1] Additional Transportation Equipment Monthly Unit Cost. “Additional

Transportation Equipment Monthly Unit Cost” shall be determined as set forth in this

subsection.

(1) For a new item of Designated Transportation Equipment (other than
Replacement Containers, which are addressed in Section 11.15) the Additional Transportation
Equipment Monthly Unit Cost shall be an amount equal to the monthly debt service that would
be payable on the cost of the new item of Designated Transportation Equipment, assuming a
Designated Transportation Equipment Adjustment Interest Rate determined as set forth in
Section 11.23, constant monthly payments over 360 months for all Transportation Equipment
except Containers (and 120 months for Containers) and a mortgage style amortization. For a
new item of Designated Transportation Equipment, the cost is an amount equal to the actual
purchase price of the item of Designated Transportation Equipment (including applicable State
and City sales tax and delivery costs) determined pursuant to a procurement conducted in
accordance with subsection 6.2(A). The Additional Transportation Equipment Monthly Unit

Cost shall be calculated in accordance with the formula set forth in Section 11.23.

2) For a used item of Designated Transportation Equipment (other than
used items of Transportation Equipment transferred by the Company from its existing
inventory), the Additional Transportation Equipment Monthly Unit Cost shall be an amount
equal to the monthly debt service that would be payable on the cost of the used item of
Designated Transportation Equipment, assuming an interest rate determined as set forth in
Section 11.23, and constant monthly payments over an assumed repayment period equal to
the then applicable remaining useful life of such item of Designated Transportation Equipment,
measured in months. For a used item of Designated Transportation Equipment (other than a
used item of Designated Transportation Equipment transferred by the Company from its
existing inventory), the cost is an amount equal to the actual purchase price of the item of
Designated Transportation Equipment (including applicable State and City sales tax and
delivery costs) determined pursuant to a procurement conducted in accordance with
subsection 6.2(A). The then-applicable remaining useful life of the item of Designated
Transportation Equipment shall be 360 months for all Transportation Equipment except
Containers (and 120 months for Containers) less the age of the item of Designated
Transportation Equipment measured in months or zero, whichever is greater. If the age of the
item of Designated Transportation Equipment is not known, then a reasonable mutually

agreed-to-remaining useful life shall be used.
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(3) For used items of Designated Transportation Equipment transferred by
the Company from its existing fleet, the Additional Monthly Unit Cost for such item of
Designated Transportation Equipment shall be an amount equal to the monthly debt service
that would be payable on the deemed cost of the used item of Designated Transportation
Equipment, assuming a monthly interest rate determined as set forth in Section 11.23, and
constant monthly payments over an assumed repayment period equal to the then-applicable
remaining useful life, measured in months, of the item of Designated Transportation
Equipment. For a used item of Designated Transportation Equipment transferred by the
Company from its existing inventory, the deemed cost is an amount equal to the Unamortized
Value of the item of Designated Transportation Equipment. The then-applicable remaining
useful life of the item of Designated Transportation Equipment shall be 360 months for all
Designated Transportation Equipment except Containers (and 120 months for Containers) less
the age of the item of Designated Transportation Equipment measured in months or zero,
whichever is greater. If the age of the item of Designated Transportation Equipment is not

known, then a reasonable mutually agreed-to-remaining useful life shall be used.

J) Calculation Procedures Generally. In any adjustment to the applicable

Designated Transportation Equipment Capital Cost Component set forth in Sections 11.13
through 11.19 pursuant to this Section, if items of Designated Transportation Equipment are
purchased at different costs, leased at different lease rates or valued at different amounts, the
calculation described for determining the amount of the increase or decrease shall be
performed independently for each group of similar items of Designated Transportation
Equipment with the same cost, lease rate, value or monthly payment amount, as applicable
(each such group being a Tranche), and the sum of the products of each separate calculation

shall be the amount of the increase or decrease.

(K) Limitation on Replacement of Designated Transportation Equipment after

Notice of Termination. Unless a Designated Barge, Designated Railcar, Designated Container,

Designated Reach Stacker, Designated Yard Jockey, Designated Chassis or Designated Railcar
Mover is no longer serviceable for use in performance of the Contract Services, the Company
may not replace Designated Barges, Designated Railcars, Designated Containers, Designated
Reach Stackers, Designated Yard Jockeys, Designated Chassis or Designated Railcar Movers
with replacement Designated Transportation Equipment if: (1) the City has given the Company
notice that the City will terminate this Service Contract pursuant to Section 12.2, and the City
has elected the alternate damage remedy set forth in subsection 12.2(D), or Section 12.5; or
(2) the Company has given notice to the City that the Company will terminate this Service
Contract pursuant to Section 12.3. If a Designated Barge, Designated Railcar, Designated

Container, Designated Reach Stacker, Designated Yard Jockey, Designated Chassis or
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Designated Railcar Mover is no longer serviceable for use in performance of the Contract
Services, such Designated Barge, Designated Railcar, Designated Container, Designated Reach
Stacker, Designated Yard Jockey, Designated Chassis or Designated Railcar Mover shall be
replaced with a replacement Barge, Railcar, Container, Reach Stacker, Yard Jockey, Chassis or
Railcar Mover with a remaining useful life which is reasonably consistent with the remaining
time to the expected Termination Date. Barges will be considered serviceable if, without

limitation, they are in compliance with the Barge Standards.

SECTION 6.3. OPERATING EQUIPMENT. The Company shall provide all

Operating Equipment for the Contract Services System necessary to perform the Contract
Services. The Company shall maintain, repair and replace all such Operating Equipment, as

necessary in order to perform the Contract Services.

SECTION 6.4. DE-ICING CONTAINERS. The Company shall be responsible for
any and all actions necessary to enable DSNY-managed Waste to be unloaded from the

Containers in freezing or icy conditions.
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SECTION 7.1. OWNERSHIP OF MARINE TRANSFER STATIONS. The Marine

Transfer Stations are owned by the City. The Company shall not have any legal, equitable, tax,

beneficial or other ownership or leasehold interest in the Marine Transfer Stations.

SECTION 7.2. COMPANY ACCESS TO MARINE TRANSFER STATIONS.

(A) Company Access to Marine Transfer Stations. The Company shall have

the non exclusive but absolute right to enter upon and use those portions of each Marine
Transfer Station necessary (1) to perform the Contract Services (provided that areas for storage
of spare parts for the cranes and for performing actual repairs shall be identified and limited as
set forth in Appendix 14), to transfer Loaded Containers onto Barges, and to unload empty
Containers from Barges, and (2) for the use of a single office for two people, restrooms, a locker
room, storage areas, and a lunch room by Company personnel, but for no other purpose. A
description of the facilities described in clause (2) of the preceding sentence is set forth in
Appendix 14. No parking facilities shall be provided by the City at either Marine Transfer
Station. When exercising the Company’s rights of entry and use at those portions of a Marine
Transfer Station under the operation and control of the City, all Company personnel, agents
and contractors shall comply with the City’s reasonable operating and safety procedures and
shall follow the directions of City personnel with respect to the movement of Company
personnel so as to ensure the safety of all persons at the Marine Transfer Station and the
orderly performance of the parties’ obligations under this Service Contract. Obligations with

respect to safety and security are set forth in Section 10.4.

(B) Company Access When MTS is Closed. If the Company requires access to

either Marine Transfer Station when such Marine Transfer Station is closed, the Company shall
provide the City with reasonable notice, and the City shall provide reasonable access to such

MTS.

SECTION 7.3. DELIVERY AND LOADING OF WASTE.

(A) Waste Deliveries to Marine Transfer Stations. The City shall have the

right, but not the obligation, to deliver, or cause to be delivered, DSNY-managed Waste to the
Marine Transfer Stations from any wasteshed in the City. The City shall be solely responsible
for accepting DSNY-managed Waste delivered to the Marine Transfer Stations. The City makes
no representation or guarantee as to the actual quantity (daily, weekly, monthly, annual or any
other total or average amounts) of waste or numbers of Loaded Containers that will be

delivered to the Company pursuant to this Service Contract. The City and the Company shall
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have the rights and obligations with respect to the screening of waste delivered to a Marine
Transfer Station, as set forth in Section 7.14. Nothing in this Service Contract shall restrict

the right or create an obligation of the City to recycle or source-separate waste.

(B) Management of Waste; Loading of Containers. The City shall be

responsible for management of (1) the movement of trucks delivering DSNY-managed Waste on
the tipping floor of the Marine Transfer Station, (2) the weighing of DSNY-managed Waste
delivered to the Marine Transfer Station in accordance with Section 7.12, (3) the operation of
equipment and movement of DSNY-managed Waste on the tipping floor of the Marine Transfer
Station, (4) the loading and weighing using Load Cells of Containers of DSNY-managed Waste
using Load Cells and delivery of weight information to the Company, (5) the tamping of DSNY-
managed Waste in the Containers, and (6) the lidding and sealing of the Containers. The City
shall use reasonable efforts to ensure that the amount of DSNY-managed Waste loaded into a
Container does not exceed any maximum amount imposed by Applicable Law or by the design
specifications of the Container or the Cranes. The City makes no representation or guarantee
as to the load density in any Container. In the event the Company accepts for transport and
disposal a Loaded Container loaded in excess of the weight allowed by Applicable Law or the
design specifications of the Container or the Cranes, and such acceptance could have been
avoided by monitoring weight data for such Loaded Containers as measured by the Load Cells
or the scales on the Cranes, the Company assumes the risk and responsibility associated with

the weight for transport of such Loaded Container.

(@] Moving Loaded Containers to Barge Loading Area from Container
Loading Area. The City shall be responsible for moving Loaded Containers on Shuttle Cars to
the Barge Loading Area.

(D) Moving Empty Containers from Barge Loading Area to the Container

Loading Area. The City shall be responsible for moving empty Containers which are returned
by the Company to the Barge Loading Area and placed by the Company into Shuttle Cars from
the Barge Loading Area to the Container loading area for loading with DSNY-managed Waste.

SECTION 7.4. COMPANY DELIVERY OF EMPTY CONTAINERS AND
ACCEPTANCE OF LOADED CONTAINERS.

(A) Container Acceptance Guarantee.

(1) Barge and Container Availability. During the Service Period applicable to

a Marine Transfer Station, the Company shall manage the Contract Services System in

such a manner as to guarantee that, at all times, at least one Barge is available for use
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by the Company at such Marine Transfer Station and sufficient empty Containers are

available for use by the City at all times during an Operating Day.

2) Loaded Container Acceptance; Empty Container Delivery. Subject to

clause (3) of this subsection, the Company shall (a) accept custody of, and
responsibility for all Loaded Containers delivered by the City to the Company at the
Barge Loading Area, (b) remove the Loaded Container from the Shuttle Car and place it
on a Barge, and (c) remove an empty Container from a Barge and place it on the
Shuttle Car at all times during each Operating Shift. If, before the Crane’s spreader
clamps onto the Loaded Container, the Company identifies that the empty Container is
not seated properly on the Shuttle Car, the Company shall notify the City so that the
parties can identify the responsible party and remedy the seating of the Container
before the Crane’s spreader clamps onto the Loaded Container. The Company shall be
deemed to have taken custody of, and responsibility for, a Loaded Container at the
moment that the Company causes the Crane’s spreader to clamp onto the Loaded
Container at the Barge Loading Area. The Company shall be deemed to have delivered
custody of, and responsibility for, an empty Container to the City at the moment that
the Company causes the Crane’s spreader to un-clamp from the empty Container
properly seated on the Shuttle Car. The Company shall maintain a reasonable supply
of empty Containers on the pier level of each Marine Transfer Station to ensure a
supply of empty Containers to be placed on Shuttle Cars during exchanges of Barges
leaving a Marine Transfer Station with Loaded Containers for Barges arriving at a

Marine Transfer Station with empty Containers.

3) Company Right to Refuse Loaded Containers. Except as provided in

clause (4) of this subsection 7.4(A), the Company shall have the right to refuse for
transport, with respect to each Marine Transfer Station: (a) in any Operating Week,
any Loaded Containers delivered pursuant to this Service Contract in excess of the
Weekly Container Acceptance Limit applicable at such Marine Transfer Station or in
any Operating Day, any Loaded Containers delivered pursuant to this Service Contract
in excess of the Daily Container Acceptance Limit; (b) any Loaded Container loaded in
excess of the weight allowed by Applicable Law or the design specifications of the
Container or the Cranes (as measured by the Load Cells or the Crane weighing system)
or which the Company believes in good faith poses an immediate threat to safety;
(c) any Loaded Container delivered pursuant to this Service Contract on a day that is
not an Operating Day; (d) any Loaded Container delivered pursuant to this Service
Contract reasonably believed to contain Unacceptable Waste; (e) any Loaded Container
delivered pursuant to this Service Contract that appears to be damaged; (f) any
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improperly lidded Container; and (g) any Loaded Container delivered pursuant to this
Service Contract which cannot be accepted due to the occurrence of an Uncontrollable

Circumstance.

4) Excess Waste. The Company, notwithstanding its rejection rights set
forth in clause (3)(a) of this subsection, shall use reasonable efforts to accept and
transport all Loaded Containers delivered to the Barge Loading Area which could
otherwise be rejected by the Company pursuant to such clause, and dispose of all

DSNY-managed Waste in such Loaded Containers, pursuant to this Service Contract.

(5) Container Acceptance Guarantee. The obligations of the Company set

forth in this subsection comprise the “Container Acceptance Guarantee”.

(B) Effect of Performance Occurring on Subsequent Operating Days or

Operating Weeks. The Container Acceptance Guarantee is applied on a daily and weekly basis

and the Company shall not be permitted to make up any unexcused failure of compliance on
any particular Operating Day through performance on any subsequent Operating Day or in any

particular Operating Week through performance in any subsequent Operating Week.

(@] Operating Shifts. On each Operating Day, the Company will perform the

Contract Services described in subsection (A) of this Section (i) during three full Operating
Shifts at MTS-1, and (ii) during the period when Contract Services are being provided at MTS-
2, during two full Operating Shifts at MTS-2, except as the provisions of this subsection are

modified by subsections (D) and (E) of this Section.

(D) Temporary Modifications to Number of Operating Shifts. Upon 24 hours’

prior Operating Notice by the City to the Company (except for an increase in the number of
Operating Shifts on a Monday that is a holiday, in which case the City must deliver an
Operating Notice before 11:00 a.m on the preceding Friday), the City may direct the Company
to, and if so directed the Company shall: (i) reduce the number of Operating Shifts from three
to two at MTS-1 (the specific shift to be eliminated to be as directed by the City) on a temporary
basis; and (ii) increase the number of Operating Shifts from two to three at MTS-2 on a
temporary basis. An Operating Notice delivered pursuant to this subsection may state that it
applies to one or more Operating Days, but shall be limited in scope to a period of not greater
than ten Operating Days for each Operating Notice. Upon the temporary modification to the
number of Operating Shifts in accordance with this subsection, the Service Fee shall be
increased or decreased, in an amount to be included as an Extraordinary Items Component, as

follows:
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(1) Temporary Reduction from Three to Two Operating Shifts at MTS-1.

Upon the temporary reduction in the number of Operating Shifts from three to two at MTS-1 in
accordance with this subsection, the Service Fee for the applicable Monthly Billing Period shall
be decreased in an amount equal to the product of: (1) $2,177.73 for each Operating Day that
the reduction is in effect; and (2) the CPINY Adjustment Factor.

(2) Temporary Increase from Two to Three Operating Shifts at MTS-2. Upon

the temporary increase in the number of Operating Shifts from two to three at MTS-2 in
accordance with this subsection, the Service Fee for the applicable Monthly Billing Period shall
be increased in an amount equal to the product of: (1) $2,177.72 for each Operating Day that
the increase is in effect; and (2) the CPINY Adjustment Factor.

(E) Long-Term Modifications to Number of Operating Shifts. Upon 30 days’

prior Operating Notice by the City to the Company, the City may direct the Company to, and if
so directed the Company shall: (i) reduce the number of Operating Shifts from three to two at
MTS-1 (the specific shift to be eliminated to be as directed by the City) on a long-term basis;
and (ii) increase the number of Operating Shifts from two to three at MTS-2 on a long-term
basis. An Operating Notice pursuant to this subsection shall remain in effect until such time
as it may be rescinded by a subsequent Operating Notice directing the Company to reduce or
increase Operating Shifts, as applicable. Upon the long-term modification to the number of
Operating Shifts in accordance with this subsection, the Service Fee shall be increased or

decreased, in an amount to be included as an Extraordinary Items Component, as follows:

(1) Long-Term Reduction from Three to Two Operating Shifts at MTS-1.

Upon a long-term reduction in the number of Operating Shifts from three to two at MTS-1 in
accordance with this subsection, the Service Fee for the applicable Monthly Billing Period shall
be decreased in an amount equal to the product of: (1) $54,806.19 per month; and (2) the
CPINY Adjustment Factor.

(a) Long-Term Restoration of Three Operating Shifts at MTS-1. If the long-

term implementation of operation using two Operating Shifts at MTS-1 is
reversed and operation using three Operating Shifts at MTS-1 is restored, the

adjustment made pursuant to this clause shall be terminated.

(b) Temporary Restoration of Three Operating Shifts at MTS-1. Following a

long-term reduction in the number of Operating Shifts from three to two at
MTS-1 in accordance with this Section, the City may direct the Company to, and
if so directed the Company shall, increase the number of Operating Shifts from
two to three at MTS-1 on a temporary basis in the same manner as set forth in
subsection (D) of this Section with respect to MTS-2. Upon such temporary
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increase in the number of Operating Shifts from two to three at MTS-1, the
Service Fee for the applicable Monthly Billing Period shall be increased in an
amount equal to the product of: (1) $2,177.72 for each Operating Day that the
temporary restoration is in effect; and (2) the CPINY Adjustment Factor.

2) Long-Term Increase from Two to Three Operating Shifts at MTS-2. Upon

the long-term increase in the number of Operating Shifts from two to three at MTS-2 in
accordance with this subsection, the Service Fee for the applicable Monthly Billing Period shall
be increased in an amount equal to the product of: (1) $380,522.76 per month; and (2) the
CPINY Adjustment Factor.

(a) Long-Term Restoration of Two Operating Shifts at MTS-2. If the long-

term implementation of operation using three Operating Shifts at MTS-2 is
reversed and operation using two Operating Shifts at MTS-2 is restored, the

adjustment made pursuant to this clause shall be terminated.

(b) Temporary Restoration of Two Operating Shifts at MTS-2. Following a

long-term increase in the number of Operating Shifts from two to three at MTS-
2 in accordance with subsection (E) of this Section, the City may direct the
Company to, and if so directed the Company shall, decrease the number of
Operating Shifts from three to two at MTS-2 on a temporary basis in the same
manner as set forth in subsection (D) of this Section with respect to MTS-1.
Upon such temporary decrease in the number of Operating Shifts from three to
two at MTS-2, the Service Fee for the applicable Monthly Billing Period shall be
decreased in an amount equal to the product of: (1) $2,177.72 for each
Operating Day that the temporary restoration is in effect; and (2) the CPINY

Adjustment Factor.

(F) Pro Rata Adjustments. For portions of adjustments of the number of

Operating Shifts comprising less than a full Monthly Billing Period made pursuant to
subsection (D) or (E) of this Section, the adjustment to the Service Fee calculated in

subsection (D) or (E) shall be appropriately pro rated for the applicable period.

(G) Operating Shifts on Sundays, Holidays and During Emergency

Operations. The number of Operating Shifts during which the Contract Services described in
subsection (A) of this Section shall be performed during Sunday, Holiday or emergency
operations will be as set forth in the Operating Notice delivered by the City to the Company

pursuant to Section 7.6.
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SECTION 7.5. DAMAGES OR SERVICE FEE REDUCTION UPON NON-
COMPLIANCE WITH THE CONTAINER ACCEPTANCE GUARANTEE. For failure by the

Company to comply with the Container Acceptance Guarantee (unless such failure is excused
due to City Fault or Uncontrollable Circumstances), the Service Fee shall be reduced by an
amount equal to the amounts calculated pursuant to subsection (A) or subsection (B) of this

Section, whichever is greater.

(A) Actual Damages. (1) If during a Billing Period there is a failure to

comply with the Container Acceptance Guarantee, the Company shall pay the City an amount

(if a positive number) equal to the sum of:

(@) the Service Fee actually payable to the Company in that Billing Period
(after the Service Fee has been adjusted by the Waste Acceptance Fraction, but without
taking into account the damage amount to be calculated pursuant to this subsection to

be included as an Extraordinary Items Component);
plus

(b) (i) after the City’s mitigation efforts employed or required to be employed
pursuant to this Service Contract (which includes the ability for the City to
deliver DSNY-managed Waste to a third party facility pursuant to a single
contractual arrangement which is either competitively procured or existing at
the time of the Company’s failure to comply with the Container Acceptance
Guarantee, even if such arrangement is not the nearest facility or the lowest
cost), the cost and expense incurred by the City in connection with any required
removal from the Marine Transfer Station, diversion, transportation and
disposal of the Wrongfully Rejected Waste during that Billing Period, plus (ii) an
amount equal to (x) the average per Ton cost charged by the City for Commercial
Waste accepted at such Marine Transfer Station during the 30-day period
immediately preceding the particular non-compliance with the Container
Acceptance Guarantee, multiplied by (y) each Ton of Commercial Waste that the
City certifies to the Company that it would have accepted at a Marine Transfer
Station but for the failure to comply with the Container Acceptance Guarantee
based on tickets from the City for disposal of Commercial Waste at the Marine
Transfer Station given to subsequently wrongfully rejected Commercial Trucks,
and the average number of Tons of Commercial Waste accepted at such Marine
Transfer Station during the 30-day period immediately preceding the particular
non-compliance with the Container Acceptance Guarantee (provided that no

damages shall be due for Commercial Waste, which together with the City’s
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Municipal Solid Waste would have exceeded the limits set forth in clause 3(a) of

subsection 7.4(A));
plus

(c) any fines or fees imposed by a Governmental Body as a result of such
failure to comply with the Container Acceptance Guarantee; provided, however any fine

or fee imposed by the City shall be of a customary nature;
minus

(d) the Service Fee that the City would have paid that month to the
Company had the Company not failed to comply with the Container Acceptance

Guarantee;
minus

(e) any operation and maintenance cost savings the City experienced

because of the Company’s failure to comply with the Container Acceptance Guarantee.

2) The cost and expense described in clause (1)(b) of this subsection shall
include: (x) any third party costs and expenses incurred by the City in obtaining such
services; and (y) the costs and expenses incurred directly by the City in self-performing

such services.

3) For the purpose of calculating the costs and expenses incurred by the
City to third parties pursuant to clause (1)(b) of this subsection, if the City is delivering
Municipal Solid Waste to such third party’s facility pursuant to a single contractual
arrangement, the per Ton cost for Wrongfully Rejected Waste delivered to such third
party’s facility shall be the average cost per Ton to the City of all Municipal Solid Waste
delivered by the City to that third party’s facility during the applicable period.

4) For the purpose of calculating the costs and expenses incurred directly
by the City in self-performing the services pursuant to clause (1)(b) of this subsection,
the costs incurred directly by the City in self-performing these services shall include
the allocable cost of operating personnel and direct operating supervisory personnel
(reflecting both actual overtime labor costs and imputed labor costs during regular
working hours), fuel and vehicle depreciation, plus an amount equal to 10% of such
self-perform costs for arranging, administering and supervising such remedial

measures.
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(B) Service Fee Reduction. For any Contract Year, an amount equal to the

product of: (1) $60 per Ton, (2) the CPINY Adjustment Factor, and (3) the number of Tons of

Wrongfully Rejected Waste.

©) Extraordinary Item Component. Amounts payable as damages pursuant

to this Section shall be included in the calculation of the Extraordinary Items Component.

(D) Interplay Between Container Acceptance Guarantee and Container

Availability Guarantee. Compliance with the Container Availability Guarantee does not relieve

the Company from its obligation to comply with the Container Acceptance Guarantee, and vice
versa. Nevertheless, the Company shall not owe damages or have the Service Fee reduced
pursuant to this Section (for failure to comply with the Container Acceptance Guarantee) and
also have the Service Fee reduced pursuant to Section 7.8 (for failure to comply with the

Container Availability Guarantee) for the same Container.

(E) City’s Diversion Rights. During any period during which the Company is

not in compliance with the Container Acceptance Guarantee, the City shall have the rights and

remedies set forth in subsection 7.11(B).

SECTION 7.6. SPECIAL DELIVERIES OF DSNY-MANAGED WASTE.

(A) Emergency Deliveries.

(1) City Operating Notice. Notwithstanding the Weekly Container

Acceptance Limit and the Daily Container Acceptance Limit and the Company’s rights
to reject Loaded Containers set forth in clause (3)(a) of subsection 7.4(A), within six
hours following a declaration by the Commissioner that an emergency condition exists
and delivery by the City to the Company of an Operating Notice informing the
Company of such declaration, the Company shall use commercially reasonable efforts
to accept Loaded Containers at a Marine Transfer Station in excess of the Weekly
Container Acceptance Limit and the Daily Container Acceptance Limit and provide
empty Containers as needed by the City; provided that the Company shall not be
required to accept Loaded Containers in amounts which exceed the Company’s Barge
transport capacity or limits applicable at any Intermodal Facility or the Designated
Disposal Site. Any additional compensation owed to the Company by the City for

deliveries made pursuant to this Section will be determined pursuant to Article XI.

(2) Company Operating Notice. Prior to the commencement of operation

under emergency conditions pursuant to this subsection, and at least daily thereafter

during the continuance of the emergency conditions, the Company shall deliver to the
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City an Operating Notice setting forth the Company’s reasonable estimate of the impact
of the emergency operations on the Company’s ability to satisfy the Container

Acceptance Guarantee during the course of the emergency and the period immediately

thereafter.
(B) Sunday and Holiday Deliveries.
(1) Company Obligations. Upon request by the City, the Company shall

accept Containerized Waste at a Marine Transfer Station pursuant to this Service

Contract on Sundays or Holidays.

@) City Operating Notice. The City shall deliver to the Company an

Operating Notice of the City’s expectation of delivering Loaded Containers to the

Company pursuant to subsection 7.4(D).

(3) Service Fee Adjustment. If the City requests to make deliveries of Loaded

Containers (and deliveries are made and accepted) pursuant to this Service Contract on
a Sunday or a Holiday, an adjustment will be made to the Service Fee, in an amount to

be included as an Extraordinary Items Component, as follows:

(a) Sunday or Holiday Service at MTS-1. For Contract Services at MTS-1

implemented pursuant to this subsection, the adjustments to the Service Fee
shall be the sum of: (i) the product of (x) $30,240.22 per day of Sunday or
Holiday service and (y) the CPINY Adjustment Factor applicable for that Monthly
Billing Period; plus (ii) the product of (x) $38,540.85 per day of Sunday or
Holiday service and (y) the Marine Diesel Index Adjustment Factor applicable for

that Monthly Billing Period.

(b) Sunday or Holiday Service at MTS-2. For Contract Services at MTS-2

implemented pursuant to this subsection, the adjustments to the Service Fee
shall be the sum of: (i) the product of (x) $30,240.22 per day of Sunday or
Holiday service and (y) the CPINY Adjustment Factor applicable for that Monthly
Billing Period; plus (ii) the product of (x) $13,174.88 per day of Sunday or
Holiday service and (y) the Marine Diesel Index Adjustment Factor applicable for

that Monthly Billing Period.

(¢) Sunday or Holiday Service Regardless of Whether at MTS-1 or MTS-2.

For Contract Services implemented pursuant to this subsection at either MTS-1
or MTS-2, or at both of MTS-1 and MTS-2, there shall be a further adjustment
to the Service Fee equal to the product of: (x) $31,563.25 per day of Sunday or
Holiday service; and (y) the NYCT Adjustment Factor.
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SECTION 7.7. CONTAINER AVAILABILITY GUARANTEE.

(A) Container Availability Guarantee.
(1) Generally. Subject to the Company’s right to reject Loaded Containers

pursuant to subsection 7.4(A), the Company shall complete at least: (i) 12 Container
Replacement Cycles each Operating Hour from 9:00 a.m. to 1:00 p.m.; and (ii) at least 10
Container Replacement Cycles each other Operating Hour. The parties may modify the periods
during which the Company must complete at least 10 or 12 Container Replacement Cycles on
hourly basis by setting forth such adjustment in a Contract Administration Modification. The
obligations of the Company set forth in this subsection comprise the “Container Availability

Guarantee.”

2) Container Replacement Cycles on Post-Emergency and Post-Snowfall

Days. If the City needs to temporarily adjust its Municipal Solid Waste collection operations
because of the continuing effects of an emergency or a snowfall, upon 24 hours’ Operating
Notice delivered by the City to the Company, the number of Container Replacement Cycles the
Company must complete on an hourly basis shall be adjusted as follows: (i) at least 12
Container Replacement Cycles each Operating Hour for any two separate 4 Operating Hour
blocks of time, as such blocks of time are specified in the Operating Notice, provided they are
separated by at least 8 Operating Hours (e.g. 3 a.m. to 7 a.m. and 3 p.m. to 7 p.m.); and (ii) at

least 10 Container Replacement Cycles each other Operating Hour.

(3) Determining the Number of Container Replacement Cycles in an

Operating Hour. During any Operating Hour, the first Container Replacement Cycle is the one

that begins closest after the top of the Operating Hour, and the last one is the one that begins

closest before the end of the Operating Hour.

(B) Company Ability to Provide Extra Empty Containers During an Hour. If

the City requests the Company to complete more Container Replacement Cycles than that set
forth in subsection (A) of this Section, and the Company determines that it can do so without
negatively impacting the Company’s ability to subsequently comply with the Container
Acceptance Guarantee or the Container Availability Guarantee, the parties shall cooperate to

achieve such higher rate.

(@) Interplay Between Container Acceptance Guarantee and Container

Availability Guarantee. Compliance with the Container Acceptance Guarantee does not relieve

the Company from its obligation to comply with the Container Availability Guarantee, and vice
versa. Nevertheless, the Company shall not owe damages or have the Service Fee reduced

pursuant to Section 7.5 (for failure to comply with the Container Acceptance Guarantee) and
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have the Service Fee reduced pursuant to Section 7.8 (for failure to comply with the Container

Availability Guarantee) for the same Container.

SECTION 7.8. SERVICE FEE REDUCTION UPON NON-COMPLIANCE WITH THE
CONTAINER AVAILABILITY GUARANTEE.

(A) Calculation. For any Monthly Billing Period the Service Fee shall be
reduced by an amount equal to the product of: (1) the Container Availability Service Fee

Reduction Amount; and (2) the number of Non-Compliant Cycles.

(B) Determining the Number of Non-Compliant Replacement Cycle Time
Increments.
(1) Generally. Non-Compliant Container Replacement Cycle Time

Increments are used as part of the calculation to determine the number of Non-Compliant
Cycles for purposes of computing the Container Availability Service Fee Reduction Amount in

subsection (A) of this Section.

2) Joint Review. If during any Operating Hour the Company fails to meet
the Container Availability Guarantee, the City Site Supervisor shall have 24 hours to request
the Company Site Supervisor to jointly review recorded video or similar electronic means to
determine the number of Non-Compliant Replacement Cycle Time Increments during such

Operating Hour.

(3) Non-Compliant Container Replacement Cycle Time Increment. The

number of Non-Compliant Replacement Cycle Time Increments for a Loaded Container is

calculated as follows:

(a) during periods that the Container Availability Guarantee requires
the Company to complete at least 12 Container Replacement
Cycles per Operating Hour, the number of Non-Compliant
Container Replacement Cycle Time Increments for a Loaded
Container is equal to the number of whole or partial 5 minute
intervals beginning 5 minutes after the beginning of the Container

Replacement Cycle; and

(b) during periods that the Container Availability Guarantee requires
the Company to complete at least 10 Container Replacement
Cycles per Operating Hour, the number of Non-Compliant
Container Replacement Cycle Time Increments for a Loaded

Container is equal to the number of whole or partial 6 minute
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intervals beginning 6 minutes after the beginning of the Container

Replacement Cycle.

A Non-Compliant Container Replacement Cycle Time Increment that spans the
course of two consecutive Operating Hours shall be deemed to occur during the Operating

Hour in which such increment began.

© City’s Diversion Rights. During any period during which the Company is

not in compliance with the Container Availability Guarantee, the City shall have the rights and

remedies set forth in subsection 7.11(B).

SECTION 7.9. COMPANY OPERATION OF THE CRANES.

(A) Company Responsibility for Crane Operations and Maintenance.

Commencing on the MTS-1 Service Date, the Company shall operate, maintain and repair the
Cranes in accordance with all manufacturer’s specifications and recommendations, the
Contract Standards, and consistent with the requirements of Section 7.10. The Company’s
obligations under this Section shall include all repairs and replacements of machinery,
equipment and parts that may be reasonable or necessary. At the end of the Term, the
Company shall return the Cranes to the City in the same condition as the Cranes were in when
the Company assumed responsibility for Crane operations and maintenance, ordinary wear

and tear excepted.

(B) Review After Second Anniversary. During the first month after the

second anniversary of the Service Date, the parties shall jointly review each Crane’s actual
maintenance, repair and replacement history. If (i) the Company has operated the Cranes in
accordance with all manufacturer’s specifications and recommendations by a properly trained
Crane operator, and (ii) records indicate that the level of required replacements of parts and
downtime for repairs over such two year period was materially greater than that set forth in the
manufacturer’s specifications and recommendations, then the parties shall agree to a
reasonable adjustment in the Service Fee to compensate the Company for such extra costs on
an ongoing basis. The agreement between the parties reached with respect to such

adjustments shall be set forth in a Contract Administration Memorandum.

(®)] Minimum Crane Availability. At least one Crane shall be available and

operated by the Company at all operating times during each Operating Shift.

(D) Costs of Crane Operations. The Company shall pay for all costs of

operating, maintaining and repairing the Cranes and their components (including replacement

required pursuant to subsection (A) of this Section), and for any damage to the Cranes and
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their components, ordinary wear and tear excepted, subject to those costs that are otherwise

provided for in the Crane Warranty and the Crane Service Agreement.

SECTION 7.10. CRANE WARRANTY AND CRANE SERVICE AGREEMENT.

(A) Crane Warranty. With respect to each Marine Transfer Station, the City

expects to enter into a contract with the applicable Crane supplier providing a 3-year warranty
of the Cranes by the Crane supplier (each a “Crane Warranty”). The City shall assign to the
Company each Crane Warranty if such warranties are assignable by their own terms. The
terms and conditions of the Crane Warranty have been reviewed by the Company and the

Company accepts such terms and conditions.

(B) Enforcement of Crane Warranty. The Company shall promptly notify the

City of any defect in any Cranes that may give rise to a claim under a Crane Warranty. The
City and the Company shall cooperate with each other in enforcing the City’s rights under the

Crane Warranties.

(@] Operation, Maintenance and Repair of Cranes During Crane Warranty

and Crane Service Agreement Period. Until the applicable Crane Warranty expires (and, with

respect to MTS-1, the Warranty Relief End Date has passed), the Company shall operate,
maintain and manage the relevant Cranes in a manner in accordance with such Crane
Warranty, and which neither contravenes nor invalidates such warranty or agreement (and,
with respect to MTS-1, following the expiration of the Crane Warranty until the Warranty Relief

End Date, as if such Crane Warranty had remained in effect during such period).

(D) Performance Excuse for Crane Failure Due to Defect Covered by

Warranty. If there is a failure of any Crane due to a defect covered by a Crane Warranty, the
Company shall be entitled to an excuse of performance to the same extent as if the Company’s

inability to perform were the direct result of an Uncontrollable Circumstance.

(E) Crane Operation and Maintenance Manual. The City shall make

available to the Company each Crane Operation and Maintenance Manual.

(F) Shortened Crane Warranty Period at MTS-1. The parties acknowledge

and understand that the warranty period under the Crane Warranty with respect to MTS-1
may start before the beginning of the MTS-1 Service Date and that the warranty period may
expire before the third anniversary of the MTS-1 Service Date. The expiration date of the Crane
Warranty, as it may be extended from time to time, is referred to as the “Warranty Expiration

Date”.

1. Performance Relief. The City agrees that if the Warranty Expiration Date

occurs before the date that is 1,030 days following the MTS-1 Service
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Q)

Date (the “Warranty Relief End Date”), for the period starting at the
Warranty Expiration Date and ending on the Warranty Relief End Date,
the Company shall be entitled to the performance excuse set forth in
subsection (D) of this Section, to the same extent the Company would
have been entitled to excuse under that subsection if the Crane Warranty
had remained in full force and effect during such period, provided that
the Company shall not be entitled to such relief if and to the extent
Company failure to comply with the provisions of subsection (B) or (C) of
this Section would have been grounds for excusing the warrantor under
the Crane Warranty. For purposes of clarification, the 1,030 days
referred to above is 65 days shorter than the full three years that would
have been available under the Crane Warranty due to an extension of the
time to achieve the MTS-1 Scheduled Service Date of 65 days that was
agreed to by the parties. The Warranty Relief End Date shall be
shortened by one day for each day that the MTS-1 Service Date is
extended beyond the MTS-1 Scheduled Service Date due to Company
Fault.

Financial Relief. If during the period between the Warranty Expiration

Date and the Warranty Relief End Date there shall occur an event that
requires a repair or replacement that is covered by the Crane Warranty,
to the extent that such repair or replacement is not covered by the Crane
Warranty because it occurred after the Warranty Expiration Date, the
Company’s responsibilities under Section 7.9 shall apply, but the
Company shall be entitled to reimbursement by the City for
Substantiated Costs incurred by the Company that would have been
covered under the Crane Warranty prior to the Warranty Expiration
Date; provided that the City shall have the right to assert any defense to
the Company’s warranty claim that the warrantor would have had under
the Crane Warranty if the Crane Warranty had remained in effect. Such
amount shall be paid by the City as an Extraordinary Items Component

pursuant to Section 11.24.

Crane Service Agreement. With respect to each Marine Transfer Station,

the City expects to enter into a contract with a crane maintenance company to provide routine

maintenance for the Cranes at such Marine Transfer Station for a period commencing on the

Service Date and ending three years thereafter, such end date being one day earlier, however,

for each day of delay

in the occurrence of the Service Date due to Company Fault (the “Crane
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Covered Service Period”) (and each such contract a “Crane Service Agreement”). The routine
maintenance that will be provided shall be that routine maintenance that is set forth in and
recommended by the applicable Crane Operation and Maintenance Manual (the “Covered
Maintenance”). The City shall assign each Crane Service Agreement to the Company if such
agreements are assignable by their terms, provided that if a Crane Service Agreement is
assigned to the Company, the City and not the Company will be responsible for payment for
the Covered Maintenance thereunder. The City authorizes the Company to accept service of
the Cranes as the City’s agent pursuant to the Crane Service Agreements. The City will not be
responsible for costs of any services beyond the Covered Maintenance that the Company may
request pursuant to the Crane Service Agreement. If, with respect to a Marine Transfer
Station, the City is unable to provide a Crane Service Agreement for all or any portion of the
Crane Covered Service Period, the Company shall provide such Covered Maintenance, provided
that during the portion of the Crane Covered Service Period for which the City has not provided
a Crane Service Agreement, the City shall reimburse the Company for the Substantiated Costs
of the Covered Maintenance. Such amounts shall be paid as an Extraordinary Items

Component pursuant to Section 11.24.

SECTION 7.11. CURTAILMENTS AND SHUTDOWNS.

(A) Notification by Company. If any component of the Contract Services

System is partially or completely shut down or its use curtailed, or the Company reasonably
expects an imminent curtailment of its ability to accept Containerized Waste at or comply with
the Container Availability Guaranty at a Marine Transfer Station, whether on a temporary or
extended basis and regardless of cause, the Company shall immediately give an Operating
Notice to the City as to the nature and probable duration of the shutdown or curtailment and
begin and continue all commercially reasonable measures required to resume full performance
of the Contract Services. If the Company reasonably expects an imminent curtailment of its
ability to accept Containerized Waste at a Marine Transfer Station that will result in the
Company being liable for damages or Service Fee reductions under Section 7.5 or Section 7.8,
and the City diverts deliveries of DSNY-managed Waste from the applicable Marine Transfer
Station and re-routes such deliveries to the other Marine Transfer Station or to alternate
disposal facilities, such DSNY-managed Waste so diverted shall be deemed to constitute
Wrongfully Rejected Waste. Upon commencement of such diversions of DSNY-managed Waste,
the provisions of subsection (B) of this Section shall apply to resumption of deliveries at the

Marine Transfer Station.

B) Rights and Responsibilities of the Parties Upon Curtailments or

Shutdowns. If any curtailment or shutdown of service occurs or is deemed to have occurred
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pursuant to subsection (A) of this Section, the Company shall remove, secure, transport and
dispose of all Loaded Containers accepted by the Company prior to the curtailment or
shutdown in the manner and within the time requirements established in this Service
Contract. Any DSNY-managed Waste diverted or removed from the Marine Transfer Station
pursuant to this Section for reasons other than City Fault, Uncontrollable Circumstances or
Exceptional Environmental Conditions shall be deemed to constitute Wrongfully Rejected
Waste. The characterization of such waste as Wrongfully Rejected Waste shall cease when the
City determines, in its discretion reasonably exercised, that the Company is ready to accept
deliveries of Loaded Containers in compliance with the Container Acceptance Guarantee and
the Container Availability Guarantee, and is otherwise capable of resuming its performance of

the Contract Services.

SECTION 7.12. SCALES AND RECORDS.

(A) City Responsibility. At each Marine Transfer Station, the City shall

operate and maintain the scales and manage the computer-based record keeping system at the
Marine Transfer Station for the purposes of determinations required in connection with the
calculation of the Service Fee. Such City responsibilities shall include weighing in, weighing
out and recording the weight, date and time of delivery of each collection vehicle delivering

DSNY-managed Waste to the Marine Transfer Station.

(B) Scale Calibrations and Malfunction. The City shall examine the scales

from time to time, and in no event less than once every 30 days, and, if needed, calibrate the
scales in accordance with Applicable Law. The City shall provide the Company with an
Operating Notice and opportunity to witness the inspection and calibration, and a copy of the
records of these calibrations. In the event a Marine Transfer Station’s scales are inoperable or
malfunctioning and are not being used to weigh in or weigh out the vehicles delivering waste to
or removing waste from the Marine Transfer Station, the Company shall accept the City’s
reasonable estimate of the weight of the DSNY-managed Waste delivered to the Marine Transfer
Station as the official record of the measurement. The City, at its sole option, may make its
reasonable estimate by: (1) weighing the vehicles delivering waste to the Marine Transfer
Station at another City facility; (2) using the historical records of the weight of DSNY-managed
Waste delivered to the Marine Transfer Station for the 30-day period prior to the scale
malfunction; or (3) any other reasonable means that the City deems appropriate. The City

shall use reasonable efforts to promptly repair or replace any such inoperable scale.

(@] Voided Loads. If a vehicle delivering DSNY-managed Waste to a Marine

Transfer Station is weighed in by passing over the scales, but does not unload its contents at

111
955238.27 026763 CTR



The City of New York Service Contract
Marine Transfer Station Article VII — Waste Delivery, Acceptance and Marine Transfer
Station Operations

the Marine Transfer Station, the load shall be voided and the weight of such load shall not be

considered when calculating the Service Fee unless such waste is Wrongfully Rejected Waste.

(D) Basis For Determining Tons of DSNY-managed Waste Delivered. The

number of Tons of DSNY-managed Waste crossing the Weigh Scales in any Billing Period as
delivered pursuant to this Section shall be used to determine the number of Tons for which a

per Ton amount is paid for that Billing Period.

(E) Basis For Determining Loaded Containers Delivered. For Service Fee

billing purposes, the number of Loaded Containers deemed to be delivered by the City to the
Company during any period shall be that number of Loaded Containers for which the Company

has received custody at the Barge Loading area during the applicable period.

SECTION 7.13. LOAD CELLS.

(A) City Responsibility. At each Marine Transfer Station, the City shall
operate and maintain four Load Cells in each Shuttle Car and manage a record keeping system
at the Marine Transfer Station for the purposes of enabling the Company to comply with its
obligations under Applicable Law with respect to the weight of Loaded Containers when being
transported to the Designated Disposal Site. The City shall weigh and record the weight, date
and time of delivery of each Loaded Container to the Barge Loading Area and each empty
Container delivered back to the Shuttle Car from the Barge Loading Area. The City may, in its
sole discretion, weigh each Empty Container once and retain a permanent record of each

Empty Container’s tare weight.

(B) Load Cell Malfunction. In the event a Load Cell is inoperable or

malfunctioning and is not being used to weigh Loaded Containers, the City shall move the
Shuttle Car containing the inoperable or malfunctioning Load Cell to another loading slot
where the Load Cell can be adjusted or replaced. The City shall use reasonable efforts to
promptly adjust or replace any such inoperable Load Cell in a manner that reasonably limits

the disruption to the Contract Services.

SECTION 7.14. WASTE SCREENING AT THE MARINE TRANSFER

STATIONS. The City does not segregate solid waste by type, and does not guarantee waste
composition or guarantee that waste delivered to the Company shall constitute Municipal Solid
Waste. The City shall, however: (i) perform any waste screening practices required by
Applicable Law, including screening for radioactive waste; and (ii) segregate and dispose of any
waste identified through such screening processes as waste constituting Unacceptable Waste.
The Company shall have the right, but no obligation, to screen at the Marine Transfer Stations

any waste delivered to the tipping floor and prior to such waste being loaded into Containers,
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provided that any screening of waste done by the Company shall not interfere with normal
operations of the City at the Marine Transfer Stations and Company personnel shall comply
with all safety and operating rules established by the City for City operations at the Marine

Transfer Stations.

SECTION 7.15. TITLE TO AND LIABILITY FOR WASTE.

(A) DSNY-Managed Waste. Title to and liability for DSNY-managed Waste

shall pass to the Company upon acceptance of the DSNY-managed Waste, which shall be
deemed to occur when the Company receives custody of a Loaded Container at the Barge

Loading Area.

(B) Unacceptable Waste. Title to Unacceptable Waste delivered to the Marine

Transfer Station pursuant to this Service Contract shall not pass to the Company upon
acceptance of the Unacceptable Waste as long as such Unacceptable Waste is identified by the
Company with evidence reasonably satisfactory to the City that the Unacceptable Waste was

delivered to the Company pursuant to this Service Contract.

SECTION 7.16. WASTE SCREENING AT THE DESIGNATED DISPOSAL

SITE. The Company shall perform all waste screening practices required by Applicable Law at
the Designated Disposal Site, and may perform such additional screening practices as it may
determine to be appropriate from time to time. The Company may segregate any Unacceptable
Waste which is identified through such screening practices, and transport and dispose of any
such Unacceptable Waste in accordance with Applicable Law. The Company, bearing the
burden of proof, shall document that any such Unacceptable Waste was delivered by the City
hereunder as Containerized Waste. The City shall reimburse the Company for any incremental
costs associated with such removal, transport and disposal as set forth in clause (1)(a) of

subsection 11.24(A).
SECTION 7.17. RESETS.

(A) Agreed Upon Reset Points. With respect to each Marine Transfer Station,

the City shall have the right to implement a Reset at any of the agreed upon Reset points set
forth in Appendix 4. The City shall exercise its rights under this subsection by written notice
to the Company, stating: (1) the City is exercising its rights to a Reset under this subsection;
(2) which Marine Transfer Station(s) the Reset will apply to; and (3) which agreed upon Reset
point in Appendix 4 the City is implementing. The parties shall agree upon a WCAL Level
Effective Date and memorialize the entire understanding in a Contract Administration

Memorandum.
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(B) Between Agreed Upon Reset Points. If the City would like to Reset at a

point in between the agreed upon Reset points set forth in Appendix 4, the City shall deliver to
the Company a notice identifying the point or points at which the City is interested in
implementing a Reset. Within 30 days of such notice, the Company shall notify the City in
writing whether the Company will provide service at such point at a price that is interpolated
between the two closest agreed upon Reset points in Appendix 4. If the Company can provide
such service at such price, the parties shall agree upon a WCAL Level Effective Date and

memorialize the entire understating in a Contract Administration Memorandum.

©) Reset Frequency. With respect to each MTS, the City may not implement

a Reset pursuant to this Section more than once every three years.

(D) Adjustment to WCAL Level. Upon the WCAL Level Effective Date, the

WCAL Level will be modified to the appropriate level set forth in Appendix 4.

(E) Company Procurement of Additional Barges, Additional Railcars,

Additional Containers, Additional Reach Stackers, Additional Yard Jockeys, Additional Chassis

and Additional Railcar Movers. If, in connection with a Reset, the Minimum Barge

Requirement, the Minimum Railcar Requirement or the Minimum Container Requirement is
increased, the Company shall procure the required number of Additional Barges, Additional
Railcars, Additional Containers, Additional Reach Stackers, Additional Yard Jockeys,
Additional Chassis and Additional Railcar Movers in accordance with subsection 6.2(A), to be

delivered and in service by the WCAL Level Effective Date.

(F) Adjustment to Service Fee. Upon the WCAL Level Effective Date, the

Service Fee shall be adjusted in accordance with Article XI and Appendix 4.

SECTION 7.18. ELECTRICITY FOR CRANES PROVIDED BY THE CITY.

The City will provide electricity required to operate the Cranes. Such electricity will not be

separately metered, and the City shall be responsible for the cost of such electricity.

SECTION 7.19. RELIEF FROM CERTAIN PERFORMANCE GUARANTEES
FOR SAFETY CONSIDERATIONS.

(A) Importance of Safety. The parties intend that the operation of the

Contract Services System be subject to ensuring simultaneously the safety of all operating
personnel, the Contract Services Assets, the Marine Transfer Stations and the Cranes. The
parties acknowledge and agree that Exceptional Environmental Conditions may occur which
may make it reasonable or necessary for safety reasons for the Company to modify its

operations such that the Company may not be able to perform the Contract Services in a
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manner which complies with the Container Acceptance Guaranty or the Container Availability

Guaranty.

(B) Relief for Exceptional Environmental Conditions. Any of the following

events or conditions (“Exceptional Environmental Conditions”) shall be grounds for the relief
set forth in this Section if such conditions make it reasonable or necessary for the Company to
modify its operations by slowing or temporarily ceasing movements of Tugboats or Barges or

operations of the Cranes.

(1) Tugboats and Barges. Exceptional Environmental Conditions when used

with respect to the operation of Tugboats or Barges means:

(a) A navigational restriction or official warning is issued by the United
States Coast Guard or other Governmental Body with jurisdiction that

would restrict, delay or preclude normal Tugboat or Barge operations;

(b) Sustained winds equal to 30 miles per hour or higher or Beaufort scale of
6 or higher;

(c) Visibility of 0.5 miles or less; and

(d) An exceptional environmental condition or event that the Master of the

affected Tugboat or Barge has determined, based on verifiable and
credible information that has been promptly provided to the City, will
make or has made it reasonable or necessary for safety reasons for the

Company to modify the operations of the affected Tugboats or Barges.

2) Cranes. Exceptional Environmental Conditions related to the operation

of the Cranes at a Marine Transfer Station or cranes at New York Container Terminal means:
(a) Ambient temperatures above 104° F or below -4° F;
(b) Visibility of 200 feet or less;

(¢) Severe lightning in the immediate vicinity of the MTS or New York

Container Terminal;
(d) Wind or wave conditions causing Barge motions in excess of 5 degrees;

(e) Wind speeds in excess of the speed set forth in the applicable Crane
Operation and Maintenance Manual that causes the Crane to respond

with acceleration reduction; and
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® Wind speeds in excess of the speed set forth in the applicable Crane
Operation and Maintenance Manual that causes or requires the Crane to

be shut down.

(@) Mitigation of Exceptional Environmental Conditions; Notice.

(1) Monitoring Weather Conditions. The Company shall monitor

environmental conditions using weather reporting and notification services generally
available for marine operations in the vicinity of New York Harbor and Long Island
Sound. Upon becoming aware of an environmental condition that is reported to be
likely to become an Exceptional Environmental Condition, the Company will promptly

notify the City by means of an Operating Notice.

2) Mitigation in Advance of Exceptional Weather Condition. Upon becoming

aware of an anticipated Exceptional Weather Condition, the Company and the City will
cooperate to develop a plan to mitigate the effects of such Exceptional Weather
Condition on the Company’s ability to perform the Contract Services in compliance
with the Container Acceptance Guaranty and the Container Availability Guaranty to
mitigate the interruption of operations by the City at the Marine Transfer Stations.
Such mitigation may include, by way of example, staging 48 empty Containers on the
pier level of the MTS and a Barge loaded with Empty Containers in the vicinity of each
Marine Transfer Station at which Contract Services are being provided together with
such Tugboats as may be needed to move such Barges to replace a Barge filled with
Loaded Containers, so Barge moving at the Marine Transfer Stations might proceed

with minimal interruption.

(D) Conditions for Relief. As a condition of getting the relief set forth in

subsection (E) of this Section, the Company shall promptly deliver an Operating Notice to the
City setting forth in reasonable detail the nature and expected duration of the Exceptional
Environmental Conditions that the Company reasonably expects will result, is then resulting or
has resulted, in an inability to comply with either the Container Acceptance Guaranty or the
Container Availability Guaranty or both, the proposed plan of mitigating the effects of such

conditions, and the expected impact on such guaranties.

(E) Nature and Extent of Relief. The Company shall be relieved of any and

all damages and Service Fee reductions set forth in Sections 7.5 and 7.8, and shall not be
considered to be in breach for failure to meet the Container Acceptance Guaranty or the
Container Availability Guaranty or both to the extent the Company has complied with the
provisions of this Section (including such notice and mitigation as may be required by this
Section) and to the extent such failure was reasonable or necessary to maintain the safety of
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Company (including Subcontractor) personnel or City personnel, the Contract Services Assets,
the Marine Transfer Stations or the Cranes. With respect to events described in clause (2)(e) or
(2)(f) of subsection (B) of this Section, relief shall be limited to the extent that the acceleration
reduction or shutdown, as applicable, is the cause of the Company’s failure to meet the
Container Acceptance Guaranty or the Container Availability Guaranty or both and that but for

the applicable event, the Company would have been in compliance with such guarantees.
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ARTICLE VIII

WASTE TRANSPORT AND DISPOSAL

SECTION 8.1. MANAGEMENT OF THE CONTRACT SERVICES SYSTEM.

Subject to the provisions of this Service Contract, the Company shall establish the Contract
Services System, perform the Contract Services and manage the Contract Services System on a
continuous basis so as to ensure that all Loaded Containers are accepted by the Company
(subject to the Company’s right to reject Loaded Containers pursuant to subsection 7.4(A)) and
are transported to a Designated Disposal Site, and that Containerized Waste is disposed of at

the Designated Disposal Site.

SECTION 8.2. WASTE TRANSPORT AND DISPOSAL GUARANTEE.

(A) General. The Company shall: (1) transport Loaded Containers from a
Marine Transfer Station to a disposal site authorized pursuant to and in accordance with
subsection 8.8(A); (2) dispose of all Containerized Waste at such disposal sites; and
(3) transport empty Containers from such disposal sites to a Marine Transfer Station, in each
case via the Designated Intermodal Facilities set forth in Section 8.3 and by the modes of
transportation set forth in Section 8.4. The obligations of the Company set forth in this

Section shall constitute the “Waste Transport and Disposal Guarantee”.

(B) Backhaul. The Company shall transport Containers that are empty,
reasonably clean and reasonably odor free from the applicable disposal site back to a Marine
Transfer Station. The Company shall use Containers exclusively for transporting Containerized
Waste to an Authorized Disposal Site and shall not use empty Containers for transporting any
other waste, commodities or products without the prior approval of the City, which may be

given in its sole discretion.

(@] Storage of Loaded Containers After the Ramp-Up Period. This subsection

applies only following the end of the Ramp-Up Period.

(1) Generally. The Company shall store Loaded Containers on Barges at
each Marine Transfer Station, and at each Intermodal Facility (whether on or off Barges or
Railcars), while awaiting transport, in a manner to reasonably prevent and control odors,
insects, rodents, vermin, vectors, or other nuisance condition or environmental hazard. The
Company shall ensure that no Loaded Container remains at any site longer than permitted by
Applicable Law, including at a Marine Transfer Station (where the City and the Company shall
cooperate to achieve timely Container removal) and each Intermodal Facility. Except as set
forth in clause (2) the Company and the City shall cooperate so that the Company is able to

remove Loaded Containers from a Marine Transfer Station by placing such Containers on a
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Barge and moving the Barge toward an Intermodal Facility no later than 48 hours following the
delivery of the DSNY-managed Waste contained in such Loaded Containers to such Marine

Transfer Station.

(2) Storage and Removal of Loaded Containers Before Holidays. The

Company and the City shall cooperate so that the Company is able to remove Loaded
Containers from a Marine Transfer Station by placing such Containers on a Barge and moving
the Barge toward an Intermodal Facility no later than: (i) 60 hours following the delivery of
DSNY-managed Waste contained in such Loaded Containers to such Marine Transfer Station, if
such DSNY-managed Waste is received on an Operating Day immediately prior to a Holiday;
and (ii) 80 hours following the delivery of DSNY-managed Waste contained in such Loaded
Containers to such Marine Transfer Station, if such DSNY-managed Waste is received on

Saturday preceding a Holiday falling on a Monday.

SECTION 8.3. DESIGNATED INTERMODAL FACILITIES.

(A) Required Intermodal Facilities. The Company shall transfer Containers

from one mode of transportation to another (including but not limited to) (i) between Barge and
Railcar, (ii) between Railcar and truck or similar short-haul vehicle at the Designated
Intermodal Facilities, selected from time to time pursuant to this Section and Article IX, and at

no other location except as provided in subsection (D) or (E) of this Section.

(B) Initial Designated Intermodal Facilities. Commencing on the Service

Date, the Designated Intermodal Facilities shall, subject to substituting a replacement
intermodal facility as an Initial Designated Intermodal Facility pursuant to subsection (E) of

this Section, be the Initial Designated Intermodal Facilities.

(@] Changes in Intermodal Facilities. Except as set forth in this Service

Contract, there shall be no change in an Intermodal Facility without the consent of the City,

given in its sole discretion.

(D) Uncontrollable Circumstances, City Fault or Cannot Physically Be

Accepted Condition Precluding Transfers of Containers at a Designated Intermodal Facility. If

an Uncontrollable Circumstance (before an Event Response Measure is instituted), City Fault
or a Cannot Physically be Accepted condition precludes the Company from using a Designated
Intermodal Facility for the transfer of Containers from one mode of transport to another, the
Company shall have the right to use another Intermodal Facility to do such transfers during
the period of preclusion to the extent such Containers cannot be so transferred at such

Designated Intermodal Facility.
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(E) Effect of a Change in Designated Intermodal Facility on Service Fee. In

the event of a change in a Designated Intermodal Facility made pursuant to subsection 8.8(C),
the Service Fee shall not be adjusted, except as expressly provided otherwise in this Service
Contract or as otherwise agreed to by the City, which agreement shall be documented with a
Contract Administration Memorandum. A change in the New York Container Terminal
Intermodal Facility resulting from an Uncontrollable Circumstance set forth in item (14) under
the heading “Inclusions” shall be governed by the provisions relating to Uncontrollable

Circumstances.

SECTION 8.4. MODES OF TRANSPORTATION.

To transport empty containers and Loaded Containers to and from a Marine
Transfer Station, a Designated Intermodal Facility, and a Designated Disposal Site, the
Company shall use the Designated Transportation Equipment along with other Transportation
Equipment and Operating Equipment, as appropriate. Tugboats shall not be “designated”, but

shall be made available as and when needed to perform the Contract Services.

SECTION 8.5. TRANSPORTATION AND DISPOSAL RECORDS. The Company

shall ensure that each item of Designated Transportation Equipment is individually identifiable
for tracking purposes. The Company shall maintain a computer-based record keeping system
capable of uniquely identifying each item of Designated Transportation Equipment and the
date and time of departure and arrival and destination of each Designated Barge, Designated
Railcar and Designated Container from each origin point and to each Marine Transfer Station,
Intermodal Facility and Authorized Disposal Site. The Company shall maintain a similar
tracking system and records for Tugboats. In the case of Tugboats and Barges, use of the
Automated Identification System (“AIS”) shall satisfy the foregoing requirements of this Section.
The Company shall make current tracking information available to the City at any time upon
request in order to respond to emergencies or for other City waste management purposes. The
Company shall provide the City, in its monthly reports submitted in accordance with
Section 10.10, with records as to the disposition of Loaded Containers transported from the
Marine Transfer Station to the Designated Disposal Sites. These records shall include:
(1) Container ID number; (2) any weight records maintained by the Company; and (3) the date
and time of (a) the arrival of each Loaded Container at each Designated Intermodal Facility,
(b) the departure of each Loaded Container from each Designated Intermodal Facility, (c) the
arrival of each Loaded Container at the applicable Designated Disposal Site, and (d) the

departure of each empty Container from the applicable Designated Disposal Site.

SECTION 8.6. ACCIDENTS. The Company shall give an Operating Notice to the

City and all appropriate Governmental Bodies promptly upon becoming aware of the
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occurrence of any accident involving the Contract Services System, and shall commence
remedial action pursuant to its contingency plan in accordance with Applicable Law and the
Operating Protocol. In the event of any such accident, the Company shall pay any resulting
fines, assessments, penalties or damages resulting therefrom. Company payment of such costs
is excused due to City Fault or Uncontrollable Circumstances. The City shall pay any fines,

assessments, penalties, or damages resulting from City Fault.

SECTION 8.7. AUTHORIZED DISPOSAL SITES.

(A) Authorized Disposal Site Requirements. Each existing Authorized

Disposal Site (or new site proposed by the Company to be included as an Authorized Disposal
Site) shall meet all the following requirements throughout the Term: (a) it shall be located in
the United States; (b) it shall be subject to the jurisdiction of the EPA; (c) it shall possess all
Governmental Approvals required to accept Containerized Waste; (d) it shall operate in
compliance with Applicable Law, as evidenced by the absence of any significant regulatory
sanctions or any significant enforcement actions with respect to material environmental
matters; (e) it shall not appear on any federal or state list of sites, including the EPA’s national
priority list, which list is maintained for the purpose of designating landfills or other sites
which are reasonably expected to require remediation due to the release or threat of release of
Hazardous Materials; (f) it shall be subject to a permit, Host Community Agreement or other
authorization allowing the acceptance of Containerized Waste regardless of origin or from the
City and regions around the City specifically; and (g) it shall not otherwise unreasonably
expose the City to any material risk as a “generator” or “transporter” of waste under CERCLA
or any similar law, or to any material risk under product liability, tort, environmental
impairment or any similar law, notwithstanding the indemnities provided by the Company
under this Service Contract. Those sites initially approved by the City at the Company’s

request as constituting Authorized Disposal Sites are listed in Appendix 3.

B) Additional Authorized Disposal Sites. The Company may not, without

the City’s prior approval, add a new facility to the list of Authorized Disposal Sites set forth in
Appendix 3. The City’s approval shall be evidenced through a Contract Administration

Memorandum.

(@] Disposal Capacity Documentation. The Company shall have on file, and

provide to the City upon request: (1) a copy of then-current permits and other documents of
Governmental Bodies establishing capacity and setting forth permit limits of each Authorized
Disposal Site; (2) evidence of ownership by the Company or, if not owned by the Company,
evidence of ownership by the owner of each Authorized Disposal Site; (3) if an Authorized

Disposal Site is not owned by the Company, a copy of instruments granting rights for disposal
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capacity sufficient to comply with Section 8.10; and (4) a statement indicating that the
Company has available to it disposal capacity for the City sufficient to comply with
Section 8.10. The items delivered pursuant to clauses (1), (2), (3) and (4) shall be certified as to

completeness and accuracy by the Company.

SECTION 8.8. DESIGNATED DISPOSAL SITES, DESIGNATED ALTERNATE
DISPOSAL SITE AND DESIGNATED INTERMODAL FACILITIES.

(A) Required Disposal. The Company shall dispose of Containerized Waste

at the Designated Disposal Sites and the Designated Alternate Disposal Site, selected from time
to time pursuant to this Section and Article IX, and at no other location except as provided in

Section 8.9 and subsection (D) of this Section.

(B) Initial Designated Disposal Sites, Initial Designated Alternate Disposal

Site and Initial Designated Intermodal Facilities. Commencing on the Service Date, the Niagara

Resource Recovery Facility and the Delaware Valley Resource Recovery Facility (and Lee
County Landfill with respect to Tons in excess of 1,000,000 delivered pursuant to this Service
Contract in any Contract Year) shall be the Initial Designated Disposal Sites, and the Lee
County Landfill shall be the Initial Designated Alternate Disposal Site. The Initial Designated
Intermodal Facilities shall be the New York Container Terminal Intermodal Facility, the

Delaware Rail Receiving Site and the Niagara RTT Intermodal Facility.

(@] Changes in Designated Disposal Site, Designated Alternate Disposal Site

or Designated Intermodal Facilities. The Company may propose the inclusion of a new facility

or an additional facility as either a replacement or additional Designated Disposal Site,
Designated Alternate Disposal Site or Designated Intermodal Facility, together with proposed
modification to the Waste Allocation Methodology and Service Fee adjustments as may be
required in connection therewith. The City shall have the right in its sole discretion to either
approve or not approve such site. If the City approves such site, following the effective date of
such approval such facility shall be treated for purposes of this Service Contract as set forth in
the approved proposal, which shall be reflected in a Contract Administration Memorandum.
There shall be no change in a Designated Disposal Site, the Designated Alternate Disposal Site

or a Designated Intermodal Facility without the mutual agreement of the parties.

(D) Uncontrollable Circumstances, City Fault or Cannot Physically Be

Accepted Condition Precluding Disposal at a Designated Disposal Site. If an Uncontrollable

Circumstance (before an Event Response Measure is instituted), City Fault or a Cannot
Physically be Accepted condition precludes the Company from using a Designated Disposal Site
or the Designated Alternate Disposal Site for the disposal of all or some of the Containerized
Waste, the Company shall have the right to dispose of Containerized Waste at another
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Authorized Disposal Site (including another Designated Disposal Site) during the period of
preclusion to the extent such Containerized Waste cannot be disposed of at such Designated

Disposal Site or Designated Alternate Disposal Site.

SECTION 8.9. WASTE ALLOCATION METHODOLOGY.

(A) Waste Allocation Among the Niagara Resource Recovery Facility, the

Delaware Valley Resource Recovery Facility and the Lee County Landfill. Notwithstanding the

Company’s rights set forth in subsection (B) of this Section, the Company expects that during

any Contract Year:

(1) if the City delivers up to and including one million Tons of DSNY-
managed Waste, the proportionate allocation of Loaded Containers by disposal facility
shall be as follows: fifty percent (50%) of all Loaded Containers delivered to and
accepted by the Company at the Marine Transfer Stations to each of the Niagara

Resource Recovery Facility and the Delaware Valley Resource Recovery Facility; and

2) if the City delivers more than one million Tons of DSNY-managed Waste,
the proportionate allocation of Loaded Containers by disposal facility shall be as
follows: to each disposal facility, that pro-rata number of the total number of Loaded
Containers delivered corresponding to the pro-rata number of total Tons that would be
delivered to such disposal facility assuming that of the total Tons of DSNY-managed
Waste delivered to and accepted by the Company at the Marine Transfer Stations
500,000 Tons is delivered to each of the Niagara Resource Recovery Facility and the
Delaware Valley Resource Recovery Facility, and the remaining Tons of DSNY-managed

Waste is delivered to the Lee County Landfill.

The applicable waste allocation (expressed as a percent of total Containers to be delivered to
each facility) determined as set forth in this subsection as it may be modified pursuant to
subsection (E) of this Section is referred to as the “Designated Waste Allocation”.
Methodologies and examples for calculating and applying the Designated Waste Allocation for
purposes of calculating the applicable percentages (such as rounding conventions), preparing
the Monthly Billing Statements and performing reconciliations for Voluntary Diversions and

Forced Diversions shall be as described in Appendix 16.

(B) Deliveries to the Designated Alternate Disposal Site. The Company will

at all times designate one Authorized Disposal Site to be the Designated Alternate Disposal
Site. Such Designated Alternate Disposal Site may be changed only in accordance with Section

8.8. Subject to subsection 12.2(A)(6), the Company shall have the right to divert Loaded
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Containers from the Initial Designated Disposal Sites to the Designated Alternate Disposal Site.

Initially the Designated Alternate Disposal Site shall be the Lee County Landfill.

(®)] Deliveries to Other Authorized Disposal Sites. The Company may not

deliver Containerized Waste to an Authorized Disposal Site other than the Designated Disposal
Sites or the Designated Alternate Disposal Site unless Containerized Waste Cannot Physically
Be Accepted at each of the Designated Disposal Sites and the Designated Alternate Disposal
Site.

(D) Meaning of “Cannot Physically Be Accepted”. The term “Cannot

Physically Be Accepted” means, with respect to a facility comprising a part of the Contract
Service Assets, that such facility and/or the transfer, intermodal or transportation components
of the system necessary to reach the facility are not physically capable of receiving,
transferring, transporting and/or delivering DSNY-managed Waste within permit requirements
and proper system operating principles. If a Designated Disposal Site which is leased, operated
or owned by the Company or an Affiliate of the Company cannot accept DSNY-managed Waste
because of unplanned outages or breakdowns of machinery or equipment at such Designated
Disposal Site, or needed repairs or replacements or other required maintenance at such
Designated Disposal Site that is not otherwise caused by an Uncontrollable Circumstance,
such event shall not be within the meaning of the term “Cannot Physically Be Accepted”.
Further, diverting waste in order to benefit from a more favorable commercial opportunity,
including, but not limited to, accepting waste at a Designated Disposal Site from third parties

is not grounds for claiming that waste “Cannot Physically Be Accepted”.

(E) Modifications of Designated Waste Allocation Upon Designation of a New

Designated Disposal Site or a New Designated Alternate Disposal Site. Upon establishing a

new Designated Disposal Site or a new Designated Alternate Disposal Site pursuant to the
terms of this Service Contract, the new Designated Waste Allocation agreed to by the Company
and the City in connection therewith shall replace the Designated Waste Allocation heretofore
established by this Section. Any such revision in the Designated Waste allocation shall be

effective only if evidenced by a Contract Administration Memorandum.

SECTION 8.10. DISPOSAL CAPACITY.

(A) Primary Disposal Capacity. At all times on and after the Service Date,

the Company shall maintain Primary Disposal Capacity at the Designated Disposal Sites.
Primary Disposal Capacity shall be an amount of uncommitted disposal capacity at the
Designated Disposal Sites sufficient to dispose of 5,165,000 Tons of DSNY-managed Waste
delivered to the Marine Transfer Station(s) pursuant to this Service Contract over a rolling 5-
year period. The term “uncommitted” as used in this Section means capacity controlled by the
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Company, reserved by the Company exclusively for purposes of the Contract Services, and with
no other Person having a legal or contractual right to use such capacity. The City, at its sole

option, may permit the Company to decrease the Primary Disposal Capacity.

(B) Reserve Disposal Capacity. The Company shall maintain Reserve

Disposal Capacity at Authorized Disposal Sites other than the Designated Disposal Sites.
Reserve Disposal Capacity shall be an amount of disposal capacity sufficient to dispose of
5,165,000 Tons of DSNY-managed Waste delivered to the Marine Transfer Station(s) pursuant
to this Service Contract over a rolling 5-year period. Within 30 days of the beginning of each
Contract Year, the Company must deliver to the City a copy of instruments granting rights
sufficient to comply with the requirements of this subsection. Reserve Disposal Capacity need
not be uncommitted capacity. The City, at its sole option, may permit the Company to

decrease the Reserve Disposal Capacity.

(@] Failure to Secure Disposal Capacity Not an Uncontrollable Circumstance.

The inability of the Company for any reason to initially obtain by ownership or contract by the
end of the Development Period Primary Disposal Capacity and Reserve Disposal Capacity in
accordance with this Section shall not constitute an Uncontrollable Circumstance, but
maintaining the availability of Primary Disposal Capacity or Reserve Disposal Capacity may be
affected by an Uncontrollable Circumstance in accordance with the provisions of this Service
Contract. If either Primary Disposal Capacity or Reserve Disposal Capacity becomes
unavailable for the Contract Services as a result of Uncontrollable Circumstances, the
Company has an obligation (which obligation is not excused by the Uncontrollable
Circumstance affecting the prior Primary Disposal Capacity) to make replacement disposal
capacity available to meet the requirements for Primary Disposal Capacity or Reserve Disposal
Capacity as applicable, subject to and in accordance with the Uncontrollable Circumstance

provisions set forth in this Service Contract.
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SECTION 9.1. LINEHAUL CARRIER AND DESIGNATED DISPOSAL SITE
GENERALLY. The City and the Company acknowledge that the cost of transporting

Containerized Waste by railroad to an Authorized Disposal Site is a material cost component of
the Service Fee. The parties further acknowledge that: (1) there may be limited competition
and alternatives in procuring Linehaul Carriers; and (2) the changes under a particular
Linehaul Carrier Subcontract will affect the relative transportation charges the City will be
responsible for at different Designated Disposal Sites. Therefore, the City has a significant
interest in the procurement and terms and conditions of Linehaul Carrier Subcontracts. The
provisions of this Article govern the respective rights of the City and the Company with respect
to Linehaul Carrier procurements, the payment of Linehaul Carrier costs, the relationship
between Linehaul Carrier Subcontracts and the selection of Designated Disposal Sites, and the
impact of Changes in Law and other Uncontrollable Circumstances on the Contract Services

System as it may be established from time to time

SECTION 9.2. INITIAL AND SUBSEQUENT LINEHAUL CARRIERS AND
LINEHAUL CARRIER SUBCONTRACTS.

(A) Carriers, Contracts, Amendments and Compliance. With respect to each

Designated Disposal Site, the Company will enter into an Initial Linehaul Carrier Subcontract
with terms and conditions, including pricing, substantially the same as the terms and
conditions disclosed to the City as of the Contract Execution Date. Subsequent Linehaul
Carrier Subcontracts shall be procured in the manner provided in Section 9.3. The Initial
Linehaul Carrier Subcontracts, and any subsequent Linehaul Carrier Subcontracts, once
approved and executed in accordance with this Article, shall not be modified or amended by
the Company (including by any arrangement that, although might not be characterized as an
amendment or modification, relates to the transport of DSNY-managed Waste pursuant to this
Service Contract) in a manner that could materially and adversely affect (1) the City, or (2) the
ability of the Company to perform the Contract Services, in each case without the approval of
the City in its sole discretion. If any modification or amendment of any Linehaul Carrier
Subcontract results in a decrease in the cost of service provided by the Linehaul Carrier to the
Company (including by any arrangement that although may not be characterized as an
amendment or modification, relates to the transport of DSNY-managed Waste pursuant to this
Service Contract), the Rail Transport Variable Operating Charge shall be reduced by an amount
equal to such decrease; except that any such reduction made in connection with the Niagara

RTT Intermodal Facility shall be shared equally by the Company and the City. The Company

126
955238.27 026763 CTR



The City of New York Service Contract
Marine Transfer Station Article IX — Linehaul Carrier and Designated Disposal Site Selection

shall comply with the terms and conditions of all Linehaul Carrier Subcontracts necessary to

perform the Contract Services.

(B) City Right to Receive and Review Linehaul Carrier Subcontracts. The

City, acting through its counsel, auditors or other advisors, and subject to such counsel,
auditors and other advisors entering into reasonable confidentiality agreements, shall have the
right, upon request made to the Company by the City at any time, to review complete copies of
the Linehaul Carrier Subcontract and any documentation provided by the Linehaul Carrier to
the Company relating to performance of the Linehaul Carrier Subcontracts, however the City

shall not retain original or copies of such contracts or documentation so revised.

SECTION 9.3. REPROCUREMENT OF LINEHAUL CARRIER SUBCONTRACTS.

(A) Reprocurement of Linehaul Carrier Subcontracts in General. This

Section sets forth procedures and timetables for renewing or reprocuring a Linehaul Carrier
Subcontract upon the upcoming expiration of such Linehaul Carrier Subcontract. The
Company and the City will act in good faith to adhere to the schedule set forth in this Section,
but acknowledge that deviations from the schedule may be either necessary, due to actions of
the railroad company being negotiated with, or desirable to obtain more favorable terms, and
as a result the schedule set forth below in this subsection shall be deemed to be a goal of the
parties of which the failure to satisfy will not constitute a breach. The Company and the City

shall cooperate to modify the schedule set forth in this Section by mutual agreement.

B) Reprocurement Process upon Expiration of a Linehaul Carrier
Subcontract. At least 545 days prior to the expiration of any Linehaul Carrier Subcontract, the
Company shall commence negotiations or, if directed by the City, commence a competitive
procurement under terms and conditions agreed to by the parties in order to enter into a
Linehaul Carrier Subcontract to extend or replace the expiring contract. Any negotiations for
reprocurement shall include: (1) a proposed new or renewal Linehaul Carrier Subcontract or
Subcontracts for rail transport between the applicable Intermodal Facility and a Designated
Disposal Site; and (2) if requested by the City, a proposed new Linehaul Carrier Subcontract or
Subcontracts for rail transport between the applicable Intermodal Facility and one or more
other Authorized Disposal Sites. Subject to the confidentiality limitations imposed by the
Linehaul Carrier, the Company shall permit the City to review and comment on all aspects of
the negotiations or procurement, including matters relating to the plan of rail service, the
development of negotiation or procurement strategies, and the preparation of documents and
communications with proposers. The Company shall provide a report to the City as to the

outcome of the negotiations or as to the selected proposer and the terms and conditions of the
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selected proposal. The parties shall confer throughout the negotiations or procurement

process in order to assure that their respective interests are protected and addressed.

(®)] City Approval or Rejection of Replacement Linehaul Carrier Subcontract.

The Company shall use commercially reasonable efforts to cause the negotiations or
procurement process relating to an extension or replacement of a Linehaul Carrier Subcontract
to be concluded in principle at least 365 days prior to the expiration of such Linehaul Carrier
Subcontract and in a manner which presents the City with a definitive proposed replacement
Linehaul Carrier Subcontract or Subcontracts for the City’s comment, approval or rejection, in
the City’s sole discretion. At least 270 days prior to the expiration of the expiring Linehaul

Carrier Subcontract, the City shall deliver a notice to the Company:

(1) Single Proposed Linehaul Carrier Subcontract. If a single proposed

replacement Linehaul Carrier Subcontract had been presented to the City, approving
or rejecting, in the City’s sole discretion, the proposed replacement Linehaul Carrier

Subcontract;

2) Multiple Proposed Linehaul Carrier Subcontracts to a Designated

Disposal Site. If more than one proposed replacement Linehaul Carrier Subcontract
had been presented to the City for rail transport to a Designated Disposal Site,
approving or rejecting, in the City’s sole discretion, each proposed replacement

Linehaul Carrier Subcontract; and

3) Multiple Proposed Linehaul Carrier Subcontracts, Including to a New

Designated Disposal Site. If more than one proposed replacement Linehaul Carrier

Subcontract is presented to the City, and any of such proposed Linehaul Carrier
Subcontracts requires rail transport to a proposed New Designated Disposal Site,
approving or disapproving, in the City’s sole discretion, each proposed replacement
Linehaul Carrier Subcontract, provided that the City may not approve a replacement
Linehaul Carrier Subcontract requiring rail transport to a proposed New Designated
Disposal Site unless the City and the Company have agreed on adjustments to the
Minimum Transportation Equipment Requirement, the Weekly Container Acceptance

Limit and the Designated Disposal Site Waste Allocation permitted by Section 9.4.

The Company shall execute the proposed replacement Linehaul Carrier
Subcontract that the City approves, and commencing on the effective date of the replacement
Linehaul Carrier Subcontract, the rates and charges in the replacement Linehaul Carrier
Subcontract shall apply. The effective date of a replacement Linehaul Carrier Subcontract
shall be immediately following the expiration date of the then-effective Linehaul Carrier
Subcontract, unless the Company and the City agree to a different effective date.
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If the City rejects all proposed replacement Linehaul Carrier Subcontracts, the
City shall exercise its right of convenience termination under Section 12.5. Neither failure of
the Company to conclude negotiations for a replacement Linehaul Carrier Subcontract within
the time period specified in this subsection nor rejection of such contract by the City shall

constitute a Company Fault, City Fault or an Event of Default by either party.

(D) Rail Transport Variable Operating Charge. Except for costs arising out of

any Company negligence, willful misconduct or unexcused failure to perform a Linehaul
Carrier Subcontract, all per Railcar costs for transportation under a Linehaul Carrier
Subcontract (other than an Initial Linehaul Carrier Subcontract) procured pursuant to this
Section shall be used as the basis of determining the Rail Transport Variable Operating Charge
pursuant to Section 11.20. All costs arising under the Linehaul Carrier Subcontracts shall be
paid by the Company. The Company shall be paid by the City through the Rail Transport
Variable Operating Charge. The Company acknowledges that the cost of its work in managing
all Linehaul Carrier Reprocurements is included in other components of the Service Fee, and
no adjustments shall be made to the Service Fee on account thereof. Except as set forth in
Section 9.4, no other component of the Service Fee shall be changed based on a Linehaul

Carrier Reprocurement.

SECTION 9.4. ADJUSTMENTS DUE TO CHANGE IN DESIGNATED DISPOSAL
SITE IN CONNECTION WITH A LINEHAUL CARRIER REPROCUREMENT.

(A) Company Notice. Prior to the conclusion in principle of negotiations of a

replacement Linehaul Carrier Subcontract pursuant to subsection 9.3(B) which, if approved by
the City, would result in a New Designated Disposal Site, the Company shall notify the City if,
in the Company’s reasonable judgment, the projected average annual per-Railcar Linehaul
Carrier turntime, to be calculated in accordance with Section 9.5, between the applicable
Intermodal Facility and a proposed New Designated Disposal Site would be materially greater
than or less than the Existing Designated Disposal Site Turntime. If the Company delivers
such a notice, the Company shall include with the notice its written analysis of: (1) how much
the Average Annual Per-Railcar Linehaul Carrier Turntime between the Intermodal Facility and
the proposed New Designated Disposal Site is expected to differ from the Existing Designated
Disposal Site Turntime; (2) how much the Minimum Transportation Equipment Requirement
(at each WCAL Level) must be adjusted if the Weekly Container Acceptance Limit were to be
maintained at its then-current level to compensate for the Projected Turntime Change; (3) how
much the Weekly Container Acceptance Limit must be modified in order to maintain the then-
current Minimum Transportation Equipment Requirement to compensate for the Projected

Turntime Change; (4) required adjustments to the various components of the Service Fee in
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accordance with Article XI; and (5) how the Waste Allocation Methodology would be modified, if
at all. Any adjustments to the Minimum Transportation Equipment Requirement and the
Weekly Container Acceptance Limit shall be an increase or decrease, as applicable,

proportionate to the Projected Turntime Change set forth in the Company’s analysis.

(B) City Response. Within a reasonable period of time following delivery by
the Company to the City of the notice required by subsection (A) of this Section, the City shall
comment on and begin discussions with the Company of its proposal, and within 60 days
following delivery of such notice the City shall notify the Company, taking into account any
adjustments to the Designated Waste Allocation, that it either: (1) accepts or rejects the
adjustments to the Minimum Transportation Equipment Requirement and any related
adjustments to the Service Fee; or (2) accepts or rejects the adjustments to the Weekly
Container Acceptance Limit and the Service Fee at the then-current Minimum Transportation
Equipment Requirement; or (3) any combination of the foregoing. Failure by the City to
respond to the Company’s notice required by subsection (A) of this Section shall be deemed a
rejection of the proposed replacement Linehaul Carrier Subcontract unless the City expressly

agrees otherwise.

©) If City Accepts Adjustments. If the City accepts the adjustments referred

to in clause (1), clause (2) or clause (3) of subsection (B) of this Section, or the City and the
Company agree on other mutually acceptable adjustments, such adjustments shall become

effective on the Change in Designated Disposal Site Date.

(D) If City Rejects Adjustments. If the City rejects all proposed adjustments,

or other mutually acceptable adjustments are not agreed upon by the City and the Company,
then the Designated Disposal Site shall not be changed and any proposed replacement
Linehaul Carrier Subcontract proposing a New Designated Disposal Site shall be deemed

rejected by the City.

(E) Changes Affecting the Minimum Transportation Equipment Requirement,

but Not the Weekly Container Acceptance Limit. If, as a result of a change in a Designated

Disposal Site made pursuant to this Section, there is an increase or decrease in the Minimum
Transportation Equipment Requirement or number of Tugboats (but not the Weekly Container
Acceptance Limit) required to be made on any Designated Transportation Equipment
Adjustment Effective Date, then the adjustments set forth in this subsection will be made on

such Designated Transportation Equipment Adjustment Effective Date.

(1) Reduction in the Minimum Transportation Equipment Requirement on a

Designated Transportation Equipment Adjustment Effective Date. If, on a Designated

Transportation Equipment Adjustment Effective Date, the Minimum Transportation
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Equipment Requirement (but not the Weekly Container Acceptance Limit) is required to
be reduced, the Designated Transportation Equipment shall be reduced in accordance
with subsection 6.2(F) and the capital cost components of the Service Fee relating to the

Designated Transportation Equipment shall be adjusted as set forth in Article XI.

2) Increases in the Minimum Transportation Equipment Requirement on a

Designated Transportation Equipment Adjustment Effective Date. If, on a Designated

Transportation Equipment Adjustment Effective Date, the Minimum Transportation
Equipment Requirement (but not the Weekly Container Acceptance Limit) is required to
be increased, the Designated Transportation Equipment shall be increased in
accordance with subsection 6.2(G) and the capital cost components of the Service Fee
relating to the Designated Transportation Equipment shall be adjusted as set forth in

Article XI.

(F) Changes Affecting Weekly Container Acceptance Limit, but Not the

Minimum Transportation Equipment Requirement. If, as a result of a change in the

Designated Disposal Site made pursuant to this Section, there is an increase or decrease in the
Weekly Container Acceptance Limit (but not the Minimum Transportation Equipment
Requirement) required to be made on any WCAL Level Effective Date, then the adjustments set

forth in this subsection will be made on such WCAL Level Effective Date.

(1) Reduction in Weekly Container Acceptance Limit on an Designated

Transportation Equipment Adjustment Effective Date. If, on a Designated

Transportation Equipment Adjustment Effective Date, the Weekly Container Acceptance
Limit (but not the Minimum Transportation Equipment Requirement) is required to be
reduced, the Fixed Operating Cost Component will be reduced in accordance with

Article XI.

2) Increase in Weekly Container Acceptance Limit on a WCAL Level Effective

Date. If, on a WCAL Level Effective Date, the Weekly Container Acceptance Limit (but
not the Minimum Transportation Equipment Requirement) is required to be increased,

the Fixed Operating Cost Component will be increased in accordance with Article XI.

(G) Changes Affecting the Minimum Transportation Equipment Requirement,

the Container Acceptance Guarantee and the Weekly Container Acceptance Limit. If, pursuant

to subsection (C) of this Section, there is mutual agreement to increase or decrease the
Minimum Transportation Equipment Requirement as well as to increase or decrease the
Weekly Container Acceptance Limit, on the Change in Designated Disposal Site Date, then the
adjustments to the Minimum Transportation Equipment Requirement (at all applicable WCAL
Levels) and the Service Fee so agreed to shall go into effect as of such date. The Company and
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the City will act in good faith to agree on mutually acceptable adjustments to the Minimum
Transportation Equipment Requirement of the Weekly Container Acceptance Limit and the

Service Fee.

SECTION 9.5. LINEHAUL CARRIER PERFORMANCE. The Company shall

maintain records for each Railcar used in making a trip from each Intermodal Facility to the
applicable Designated Disposal Site, and for each Railcar used in making a trip from a
Designated Disposal Site to an Intermodal Facility, as to: (1) the number of hours (rounded to a
single decimal place) that elapsed from the time the Linehaul Carrier received custody from the
Company of the Railcar at such Intermodal Facility to the time the Company received custody
of the Railcar at the Designated Disposal Site (“Outbound Hours”); (2) the number of hours
(rounded to a single decimal place) that elapsed from the time the Linehaul Carrier received
custody from the Company of the Railcar at the Designated Disposal Site to the time the
Company received custody of the Railcar at such Intermodal Facility (“Inbound Hours”); and
(3) a daily log, in electronic format (e.g. Microsoft Excel), of the release times, arrival times, and
identification numbers of all the Railcars traveling to and from such Intermodal Facility and
Designated Disposal Site. Average Annual Per-Railcar Linehaul Carrier Turntime shall be
separately calculated for each Designated Disposal Site and shall mean the arithmetic average

of the number of the Outbound Hours and Inbound Hours in a 12-month period.
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ARTICLE X
GENERAL SERVICE REQUIREMENTS

SECTION 10.1. SERVICE GENERALLY. The Company shall perform the

Contract Services on an uninterrupted basis in accordance with the Contract Standards.

SECTION 10.2. OPERATING PROTOCOL. The City and the Company shall

jointly develop and update from time to time an operating protocol to govern detailed and
specific matters pertaining to the operating interface of the parties at the Marine Transfer
Stations and the Barges (the “Operating Protocol”). The initial Operating Protocol acceptable to
the Parties shall be delivered at least 60 days prior to the commencement date of the Ramp-Up
Period for MTS-1. The Operating Protocol shall address operational issues such as notice,
contacts, staffing plan, labor shifts, waste delivery patterns, Tugboat and Barge dispatch,
Barge towing operations, emergencies and similar matters in order to assure that the delivery
and acceptance of Containers is properly coordinated. The Contract Services shall be
performed substantially in compliance with the Operating Protocol. The Operating Protocol
and any updates made shall be in accordance with and shall be consistent with the Contract
Standards. Nothing in the Operating Protocol shall: (1) relieve the Company of any of its
responsibilities under this Service Contract; or (2) be deemed to constitute a representation by
the City that performing the Contract Services pursuant to the Operating Protocol will be

sufficient for the Company to comply with the Contract Standards.

SECTION 10.3. STAFFING AND PERSONNEL TRAINING.

(A) Staffing. The Company shall provide qualified personnel (either directly
or through Affiliates or Subcontractors) for the performance of the Contract Services who meet
all the licensing and certification requirements of the State (or other applicable Governmental
Body having jurisdiction), under a staffing plan which is consistent with the Contract
Standards. The Company shall notify the City of any material change in staffing levels and
positions from time to time, and shall not make any such material change if the new staffing
level or staffing positions would adversely affect either the ability of the Company to provide the
Contract Services or the ability of the City to operate the Marine Transfer Stations. The

numbers and categories of personnel shall be set forth in Appendix 4.

(B) Training. The Company shall be responsible for training all Company
personnel (including personnel of Subcontractors) during the Development Period and

throughout the Service Period.

(@] Removal of Staff at City Direction. All Contract Services shall be

performed in a skillful and professional manner. The City may require the removal of any of
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the Company’s personnel or any of its Subcontractors’ personnel who are deemed incompetent,
careless or otherwise objectionable by the City in its sole discretion by notifying the Company
in writing that the City desires such removal. The Company agrees to remove the identified
personnel upon receipt of notification and to replace such personnel with personnel reasonably
acceptable to the City. In requiring the removal of any of the Company’s personnel or any of its
Subcontractors’ personnel, the City shall not discriminate nor permit discrimination by any of
its elected or appointed officers, employees, agents and representatives against any person
because of age, race, creed, color, religion, national origin, gender, sex, disability, marital
status, partnership status, sexual orientation, alienage or citizen status, military status, status
of an individual as a victim of domestic violence, or, with respect to otherwise qualified

individuals, handicap.

SECTION 10.4. SAFETY AND SECURITY.

(A) Safety. The Company shall maintain the safety of the Contract Services

System and all assets owned or controlled by the Company or its Subcontractors.

(B) Security. The Company shall be responsible for the security of the
Contract Services System provided that, with respect to the Marine Transfer Stations, the
Company shall take all necessary actions required to secure those portions of the Marine
Transfer Stations designated as being within the Company’s control in Appendix 14. The
Company shall guard against and be responsible for all damage or injury to such properties
caused by trespass, negligence, vandalism or malicious mischief of third parties with respect to
the areas for which it is responsible. With respect to Company storage areas inside the Marine
Transfer Station area that is the City’s responsibility to secure, the Company’s responsibilities
shall be satisfied by keeping such areas securely locked at all times that such areas are not
being used or supervised by Company personnel. The City shall be responsible for the security
of those portions of the Marine Transfer Stations designated as being within the City’s control
in Appendix 14, but shall not be responsible for the Company’s storage areas inside a Marine
Transfer Station during periods when such facilities and being used by the Company or are not
securely locked. With respect to the Marine Transfer Stations, the Company and the City shall
cooperate with each other to implement and enforce the security measures to be taken. Each
party shall guard against and be responsible for all damage or injury to such properties caused
by trespass, negligence, vandalism or malicious mischief of third parties with respect to the
areas for which it is responsible. Both parties will carry out and cooperate as necessary to
comply with their respective obligations under Security Regulations applicable to the Marine
Transfer Stations, including Transportation Worker Identification Credential (“TWIC”)

requirements for personnel working at or requiring access to the Marine Transfer Stations.
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SECTION 10.5. NO NUISANCE. The Company shall be responsible for

keeping the Contract Services System and all assets owned or controlled by the Company or its
Subcontractors reasonably neat, clean and litter free at all times in accordance with Good
Industry Practice, to ensure that the performance of the Contract Services does not create any
impermissible odor, litter, noise, fugitive dust, vector or other adverse environmental effects
constituting, with respect to each of the foregoing, a nuisance condition (including a violation
of any Applicable Law). Should any such nuisance condition occur except to the extent caused
by a Uncontrollable Circumstance, the Company shall expeditiously remedy the condition and,
without reimbursement from the City, pay any regulatory fines or penalties relating thereto,
and make all changes in operating and management practices necessary to prevent a

recurrence of the nuisance condition.

SECTION 10.6. COMPANY COMPLIANCE WITH APPLICABLE LAW AND
TUGBOAT NOISE, EMISSIONS AND FUEL STANDARDS.

(A) Compliance With Applicable Law Obligation. The Company shall at all

times perform the Contract Services in accordance with Applicable Law, and shall cause all
Subcontractors to comply with Applicable Law. The Company shall comply, and shall cause its
Subcontractors to comply (and promptly remedy any non-compliance), with the terms of all
Governmental Approvals. The failure of the Company or any Subcontractor to comply with

Applicable Law shall constitute a breach of this Service Contract by the Company.

B) Investigations of Non-Compliance With Applicable Law. In connection

with any actual or alleged event of non-compliance with Applicable Law with respect to the
Contract Services, the Company shall, in addition to any other duties which Applicable Law
may impose: (1) promptly upon receipt thereof, provide the City with a true, correct and
complete copy of any written notice of violation or non-compliance with Applicable Law, and
true and accurate transcripts or summary reports of any verbal notice of non-compliance with
Applicable Law, issued or given by any Governmental Body; (2) fully and promptly respond to
all inquiries, investigations, inspections, and examinations undertaken by any Governmental
Body; (3) attend all meetings and hearings required by any Governmental Body; and (4) provide
all corrective action plans, reports, submittals and documentation required by any
Governmental Body. The Company shall furnish the City with a prompt notice describing the
occurrence of any event or the existence of any circumstance which does or may result in any
such notice of violation or non-compliance to the extent the Company has knowledge of any

such event or circumstance, and of any Legal Proceeding alleging such non-compliance.

(@] Fines, Penalties and Remediation For Non-compliance With Applicable

Law. In the event that the Company, an Affiliate of the Company or any Subcontractor fails at

135
955238.27 026763 CTR



The City of New York Service Contract
Marine Transfer Station Article X — General Service Requirements

any time to comply with Applicable Law with respect to the performance of the Contract
Services or the management of the Contract Services System, the Company shall, without
limiting any other remedy available to the City upon such an occurrence and notwithstanding
any other provision of this Service Contract: (1) promptly correct such failure and resume
compliance with Applicable Law; (2) bear all Loss-and-Expense of the Company and indemnify
and hold harmless the City from any Loss-and-Expense resulting therefrom; (3) pay or
reimburse the City for any resulting damages, fines, assessments, levies, impositions, penalties
or other changes; (4) make all changes in operating and management practices which are
necessary to assure that the failure of compliance with Applicable Law shall not recur; and
(5) comply with any final and non-appealable corrective action plan filed with or mandated by
any Governmental Body in order to remedy a failure of the Company to comply with Applicable

Law.

(D) Third Party Responsibilities. To the extent that an Affiliate of the

Company, a Subcontractor or any other person is directly or indirectly responsible for or in
control of a portion of the Contract Services System or the Contract Services Assets such that
such person is responsible for a non-compliance with Applicable Law with respect to the
Contract Services, the Company shall cause such person or persons to perform the Company’s
obligations under this Section as if such person or persons were directly responsible for the

obligations of the Company under this Section.

(E) VENDEX Requirements. The Company shall continue to comply

throughout the Term and as required by the City with the requirements of the City’s VENDEX

process.

(F) Compliance With Tugboat Noise, Emissions and Fuel Specifications. The

Company shall at all times comply with the Special Tugboat Noise Specifications, the Special
Tugboat Emissions Specifications and the Special Tugboat Fuel Specifications, and shall cause
all Subcontractors to comply with such specifications. The Special Tugboat Noise
Specifications, the Special Tugboat Emissions Specifications and the Special Tugboat Fuel

Specifications are set forth below:

(1) Special Tugboat Noise Specifications.

(a) General Applicability. In addition to the requirement that

Tugboats comply with all noise requirements set forth under
Applicable Law, the tugboats shall comply with the noise
requirements set forth below (the “Special Tugboat Noise

Specifications”).
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(b)

()

Maximum Noise Levels. Tugboats performing Contract Services

shall at all times when located outside of the navigational channel
approaching, operating at, or leaving a Marine Transfer Station
operate at noise levels not exceeding 74 dBA Leq and 82.6 dBA
Lmax.

Testing for Compliance with Special Tugboat Noise Specifications.

The Company shall test a Tugboat for compliance with the Special
Tugboat Noise Specifications at any time: (i) at the request of the
City and (ii) upon receipt by the City of a noise complaint or
request to test for excessive noise from any Person, including any
Governmental Body and direction from the City to perform such
test. The City shall not request the testing of any individual
Tugboat pursuant to clause (i) more than once every year, unless
the City reasonably believes that the Tugboat is not in compliance

with the Special Tugboat Noise Specifications.

Testing Protocol. To demonstrate compliance with the Special

Tugboat Noise Specifications, the test shall measure the following:

Ambient noise level (Leg) for 20 minutes without any Tugboats

being in operation;

Noise level from a Tugboat operating in conditions similar to what
occur at the MTSs at the same location as the ambient noise level
is obtained. The distance from the microphone to the Tugboat

must be measured. The Tugboat should be monitored while:

- Idling;

- Hauling a similar load (in terms of weight) compared to the
barges that would be hauled at the MTSs; and

- Shifting gears under this similar load.

The Tugboat noise level provided should be the leq and Lmax of
the Tugboat for these three scenarios at a reference distance of 50

feet.

Environmental conditions during the testing should consist of no

precipitation or wind speed greater than 12 mph. In addition, the
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microphone must be placed at a distance of 10 feet minimum

from any solid surface (i.e. walls, containers, etc.).

2) Special Tugboat Emissions Specifications.

()

(b)

General Applicability. In addition to the requirement that

Tugboats meet all emissions requirements set forth under
Applicable Law, the tugboats shall meet all emissions standards

set forth below (the “Special Tugboat Emissions Specifications”).

Maximum Emissions Specifications. Beginning on the MTS-1

Service Date and thereafter, all Tugboats performing Contract
Services shall meet the federal Tier 3 emissions standards or
better for NOx and particulate matter requirements set forth in 40
CFR 1042.101, based on the engine category and power. The
foregoing is referred to as the “Maximum Emissions

Specifications”.

Limited Exception. Notwithstanding the requirement that

Tugboats performing Contract Services have emissions meeting
the Maximum Emissions Specifications set forth in clause (b)
above, if during unforeseen emergency situations the Company is
unable, after reasonable diligence, to have available a Tugboat
(other than a Tugboat customarily used by the Company in
performing the Contract Services) to perform Contract Services
that meets the Maximum Emissions Specifications, the Company
may use a Tugboat that is non-compliant; provided, however,
such wuse shall not exceed the duration of the emergency

situation.

3) Special Tugboat Fuel Specifications. As of the Service Date, all Tugboats

performing Contract Services shall use only Ultra Low Sulfur Diesel Fuel (“ULSD?”).

Notwithstanding the foregoing, during any period of time during which ULSD is unavailable

(regardless of cost) within the operating area of the Tugboats that are performing the Contract

Services, the Tugboats performing the Contract Services may operate using fuel that is not

ULSD during such period of ULSD unavailability. ULSD contains 15ppm maximum sulfur by

weight.
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SECTION 10.7. COMPANY GOVERNMENTAL APPROVALS.
(A) General. The Company shall at all times be responsible for applying for,

obtaining, complying with and maintaining (or causing Affiliates of the Company,
Subcontractors or others to obtain and maintain) all Company Governmental Approvals. The
Company shall provide copies of all Company Governmental Approvals to the City within 15

days of receipt.

(B) Company Responsibilities. The Company shall have sole responsibility

for and shall diligently pursue: (1) the preparation of all applications required for Company
Governmental Approvals; (2) providing all information requested by Governmental Bodies
responsible for issuing Company Governmental Approvals; (3) completing and complying with
all environmental reviews (including any supplemental environmental reviews), public hearings
and all Applicable Law required as a condition of obtaining Company Governmental Approvals;
(4) paying all fees associated with Company Governmental Approvals; and (5) performing such
other acts as are reasonably necessary to obtain Company Governmental Approvals. The City
shall have the right in advance to review and comment upon, and participate in all proceedings
relating to, any submittals made by the Company in connection with all Company

Governmental Approvals.

©) Company Assumption of Risk of Initial Company Governmental

Approvals. The Company expressly accepts the risk of delay (other than Uncontrollable Permit
Delay), non-issuance or the imposition of any term or condition in connection therewith by a
Governmental Body of Initial Company Governmental Approvals. In accepting this
responsibility, the Company acknowledges that the Governmental Body issuing such Initial
Company Governmental Approval may impose terms and conditions which may increase the
cost or risk to the Company of performing the Contract Services, all of which costs or risks

shall be for the account of and borne by the Company.

(D) Governmental Approvals Required by Law to be Issued by the City.

Governmental Approvals required by this Service Contract may be required by law to be issued
by the City. Nothing in this Service Contract shall obligate the City to issue such

Governmental Approvals or affect the City’s ministerial duties with respect thereto.

(E) City Permit Review Rights. The Company shall promptly provide copies

of all Company Governmental Approvals requested by the City to the City. The Company shall
provide reasonable notice to the City if any change is proposed in any Governmental Approval
that may materially affect the performance by the Company of the Contract Services or the
rights or obligations of the City under this Service Contract. The Company shall give the City
reasonable opportunity to review and comment on such proposed changes.
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(F) Non-Compliance and Enforcement. The Company shall report to the

City, immediately upon obtaining knowledge thereof, all violations of the terms and conditions
of any Company Governmental Approval. The City shall have the right independently to
enforce compliance with the requirements of any Part 360 Permits as it may apply to the
Company’s performance of the Contract Services, regardless of whether a concurrent or
different regulatory enforcement action has been undertaken by any other Governmental Body;
provided, however, that this right shall not be construed as giving the City rights to take
regulatory enforcement action that may be available to a Governmental Body under Applicable
Law as a Service Contract remedy. The failure of the Company to comply with any Company
Governmental Approval, or to cause Affiliates of the Company, Subcontractors or others to
comply with any Governmental Approval, shall constitute a breach of this Service Contract as

well as an event of non compliance with the Company Governmental Approval.

(G) Potential Regulatory Change. The Company shall use good faith efforts
to keep the City regularly advised as to potential changes in regulatory requirements affecting
the municipal solid waste industry as it relates to this Service Contract that are known to the
Company, and shall provide recommended responses to such potential changes so as to
mitigate any possible adverse economic impact on the City should a Change in Law actually

occur.

(H) Third Party Responsibilities. To the extent that an Affiliate of the

Company, a Subcontractor or any other person is directly or indirectly responsible for or in
control of a portion of the Contract Services System or Contract Services Assets, such that
such person is responsible for obtaining Company Governmental Approvals required for the
performance by the Company of the Contract Services, the Company may comply with the
requirements of this Section by causing such person or persons to perform the Company’s
obligations under this Section as if such persons were directly responsible for the obligations of

the Company under this Section.

1] City Assistance in Obtaining Company Governmental Approvals. The

City shall provide reasonable and timely assistance to the Company in connection with the
Company’s obtaining Company Governmental Approvals that may be required in connection
with the Company’s performance of the Contract Services, and maintaining such Governmental

Approvals.

SECTION 10.8. CITY GOVERNMENTAL APPROVALS.

(A) City Responsibilities. The City shall have responsibility for and shall

diligently pursue: (1) the preparation of all applications required for City Governmental

Approvals; (2) providing all information requested by Governmental Bodies responsible for
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issuing City Governmental Approvals; (3) completing and complying with all environmental
reviews, public hearings and all Applicable Law required as a condition of obtaining City
Governmental Approvals; (4) paying all fees associated with City Governmental Approvals; and
(5) performing such other acts as are reasonably necessary to obtain City Governmental

Approvals.

(B) Company Assistance in Obtaining City Governmental Approvals. The

Company shall provide reasonable and timely assistance to the City in connection with the
City’s obtaining City Governmental Approvals that may be required in connection with the
Company’s performance of the Contract Services, and maintaining such Governmental

Approvals.

(®)] Company Compliance with Part 360 Permits Included Conditions. The

City will be the permittee under the Part 360 Permits. The Company agrees that it will assist
the City in preparing and filing all reports required under the Part 360 Permits, and will be
named as a co-permittee on the Part 360 Permits if so required by the DEC. Appendix 5 will
also set forth certain conditions (the “Part 360 Permits Included Conditions”) in the Part 360
Permits relating to matters which are in the knowledge and control of the Company as provider
of the Contract Services. Such Part 360 Permits Included Conditions will be incorporated into
this Service Contract by reference. The Company agrees that it will comply with the Part 360
Permits Included Conditions as and to the extent the City is obligated to comply with the Part
360 Permits Included Conditions as permittee, and any unexcused non-compliance therewith
shall be deemed a breach of this Service Contract, regardless of the extent to which the DEC

takes administrative enforcement action to secure compliance.

SECTION 10.9. PROSECUTION OF ACTIONS. The Company shall, at its

own cost and expense and without reimbursement from the City (except to the extent the
Company may otherwise be entitled to a fee adjustment due to Uncontrollable Circumstances),
diligently: (1) defend itself against all causes of action pending or threatened against it which
would adversely affect the ability of the Company to perform the Contract Services if the relief
sought thereby were granted; and (2) prosecute any and all claims that the Company may
have, which, if waived or permitted to lapse, would adversely affect the ability of the Company
to perform the Contract Services. The Company shall immediately provide notice to the City of
all such actions, causes of action and claims, including any potential actions, causes of action

and claims, of which the Company has knowledge.

SECTION 10.10. MEETINGS AND REPORTS.

(A) Meetings. The Company Site Supervisor shall meet at least once per

month with City representatives, and otherwise upon reasonable request, to review the
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Company’s performance of the Contract Services and discuss the Company’s operating plans

with respect to the Contract Services.

(B) Operating Reports. The Company shall prepare all reports relating to the

Contract Services required to be prepared under Applicable Law and shall provide the City with

copies of the same. In addition, the Company shall supply the City with the following reports:

(1) On a daily basis, a report prepared by the Company Site Supervisor and

confirmed by the City Site Supervisor, detailing (a) the number of Loaded Containers

accepted at each Barge Loading Area; (b) the number of Loaded Containers removed

from each Barge Loading Area; (c) the number of Barges departing each Marine Transfer

Station; (d) the number of Barges or Railcars departing an Intermodal Facility for an

Authorized Disposal Site; (e) the number of Tons of Improperly Transported or Disposed

of DSNY-managed Waste; and (f) the number of Tons of DSNY-managed Waste disposed

of at each Designated Disposal Site;

Period:

2) On a monthly basis, not later than 15 days after the end of each Billing

(a) a summary of the daily reports described in clause (1) of this subsection;

(b) a report as to the aggregate number of Loaded Containers accepted

during the month;

(¢) (i) a report as to the Company’s inventory of Containers, categorized by
Containers in active service and spare Containers undergoing repair or in
storage, on Railcars or at each Designated Disposal Site, (ii) a similar report as
to the Company’s inventory of Railcars, and (iii) a similar report as to the
Company’s inventory of Barges. The reports shall identify the status of all
Designated Barges, Designated Railcars, and Designated Containers, as well as
Tugboats, Barges, Railcars, and Containers used to perform the Contract
Services in lieu of Designated Barges, Designated Railcars, and Designated

Containers then in use by the Company elsewhere; and
(d) a report setting forth the information required in Section 8.5;

(3) Every three months, a list of all inspection and other regulatory

documents and reports received from or submitted to a Governmental Body relating to

the Contract Services, any of which shall be supplied to the City upon the City’s

request;
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4) On an annual basis, a summary of the items required by clauses (2) and

of this subsection for the preceding year; an
3) of thi b ion for th di d
(5) Any other reports reasonably requested by the City.

©) City Reports. On a daily basis, the City shall provide a report prepared
by the City Site Supervisor and confirmed by the Company Site Supervisor, as to the number of
Tons of DSNY-managed Waste delivered to each Marine Transfer Station on each Operating
Day, the number of Loaded Containers delivered to the Company at the Barge Loading Area on

such Operating Day and the approximate weight of each such Loaded Container.

(D) Financial Reports. Within 90 days after the end of each fiscal year of the

Guarantor, commencing with its fiscal year ending December 31, 2012, the Company shall
supply the City with either: (1) audited financial statements of the Guarantor, certified by the
chief executive officer or treasurer of the Guarantor as to their accuracy, and consolidated
balance sheets and income statements of the Company, for the preceding fiscal year; or (2) a
copy of the annual report and Form 10-K of the Guarantor including the items listed in clause
(1) of this subsection filed with the Securities and Exchange Commission by the Guarantor.
The Company shall notify the City, and shall cause the Guarantor to promptly notify the City,
as to any material and adverse change in the financial condition of the Company or the

Guarantor during the Term.

SECTION 10.11. COMPLIANCE WITH PERFORMANCE GUARANTEES.

(A) Remedies. The Company shall at all times comply with each of the
Performance Guarantees. If the Company at any time fails to comply with any Performance

Guarantee it shall:
(1) promptly notify the City within twenty-four (24) hours of such failure;

2) promptly provide the City with any notices received from any

Governmental Body within twenty-four (24) hours of receipt;

3) pay any 